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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

)
UNITED STATES OF AMERICA )
)
Plaintiff, ) CIVIL ACTION NO.

)
y ]
)
ELSA SKINNER-MORGAN, et al. )
)
Defendants. i )
- )

CONSENT DECREE

I. BACKGROUND

A. The United States of America ("United States"), on behalf of the Administrator
of the United States Environmental Protection Agency ("EPA"), filed a complaint in this
matter pursuant to Sections 106 and 107 ofthe Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

- B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Skinner Landfill
Superfund Site in West Chester, Ohio; and (2) performance of response work by the Defendants
at the Site consistent with the National Contingency Plan, 40 CFR Part 300 kas amended)
("NCP").

C. Inaccordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.

§ 9621(H(1)(F), EPA provided the State of Ohio (the "State") with an opportunity to participate

in negotiations with the Settling Defendants and be a party to this Consent Decree.



D. | In accordance with Section 1220(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the Department of Interior of negotiations with potentially responsible parties. r'egarding
the release ofhazardous substances that may have resulted in injury to the natural resources
.under Federal trusteeship and encouraged the trustee to participate in the negotiation ofthis
Consent Decree.

E. Defendants allege that certain agencies ofthe United States, ("Settling Federal
Agencies and Settling De Minimis Federal Agencies,") and certain other barties are potentially
responsible paﬁi_es under CERCLA Sections 107 and 113, 42 U.S.C. §§ 9607 and 9613.

F. The Defer;dants that have entered into this Consent Decree ("Settling Defendants") do
not admit any liability to the Plaintiff arising out ofthe transactions or occurrences alleged in the
complaint, nor do they acknowledge that the release or threatened release of hazardous '
substance(s) at or from the Site constitutes an imminent or substantial endangerment to the
public health or welfare or the environment. The Settling Federal Agencies and the Settling De
Minimis Federal Agencies do not admit any liability arising out of the transactions or
occum;,nces alleged in any claim or counterclaim of any the Settling Defendants.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on the
National Priorities List, set forth at 40 CFR Part 300, Appendix B, by publication in the Federal
Register on September 8, 1983, 48 Fed. Reg. 40658.

H. Inresponse to a release or a substantial threat ofa release ofhazardous substances at
or from the Site, EPA performed a Remedial Investigation and Feasibility Study ("'RI/FS") for
the Site, in accordance with 40 C.F.R. 300.430.

I. EPA completed the RI Report in May 1991, and completed the FS Report in April

1992.
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L. Pursuént to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice ofthe
completion of the FS and ofthe proposed plan for remedial action on May 27, 1992, in -a major
local newspaper of general circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for remedial action. A copy ofthe transcript of
the public meeting is available to the public as part of the administrative record upon which the
Regional Administrator based the selection ofthe interim response action.

K. The decision by EPA on an "interim" remedial action to be imblemented at the Site

was embodie(i in an interim Record of Decision ("Interim ROD"), executed on September 30,
1992, on which the S-tate gave its concurrence. The Interim ROD includes EPA's explanation for
any significant differences between the Interim ROD and the proposed plan as well as a
responsiveness summary to fhe public comments. Notice ofthe Interim ROD was published in
accordance with Section 117(b) of CERCLA.

L. Subseqﬁent to the issuance ofthe Interim ROD, a Unilateral Administrative Order
("UAQO") for the performance of the remedial response actions identified in the Interim ROD,
was issued to several potentially responsible parties at the Skinnef Landfill facility. Several of
those parties fully complied with the UAO. The costs incurred by those parties in performing the
response actions identified in the Interim ROD were consistent with the NCP.

M. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice ofthe
proposed plan for final remedial action in December 1992, in a major local newspaper of general
circulation. EPA provided an opportunity for written and oral comments from the public on the
proposed plan for final remedial action. A copy ofthe transcript ofthe public meeting is

available to the public as part of the administrative record upon which the Regional

Administrator based the selection of the final response action.



N. The decision by EPA on the final remedial action to be implemented at thé Site was
embodied in a final record of decision ("ROD"), executed on June 4,1993, on which the State
gave its concurrence. The ROD includes a responsiveness summary to the public comments.
Notice ofthe ROD was published in accordance with Section 117(b) of CERCLA.

O. Subsequent to the issuance ofthe final ROD, EPA and several of the Settling
Defendants entered into an Administrative Order by Consent ("AOC"), effective March 29, 1994,
for the design of the remedial action selected in the final ROD. The follm;ving companies signed
the AOC: The —Dow Chemical Company, Ford Motor Company, Monsanto Company, Morton
International, Inc., PI;G Industries, Inc., Velsicol Chemical Corporation, and GE Aircraft
Engines ("AOC Respondents"). Pursuant to the AOC, the AOC Respondents performed the
Remedial Design for the Remedial Action. EPA approved the Remedial Design on June 18,
1996. The costs incurred by the AOC Respondents in performing the Remedial Design were
consistent with the NCP .

P. Based on the information presently available to EPA, EPA believes thadt the Work will
be properly and promptly conducted by the Settling Generator/Transporter Defendants if

-conducted in accordance with the requirements of this Consent Decree and its appendices.

Q. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action selected
by the ROD and the Work to be performed by the Settling Generator/Transporter Defendants
shall constitute a response action taken or ordered by the President.

R. The Parties also desire to facilitate the future re-use ofthe Site, according to the

Consent Decree's provisions. The obligations ofthe Settling Owner/Operator Defendants under

this Consent Decree, in particular, are designed to facilitate this future of the Site.



S. The Parties recognize, and the Court by entering this Consent Decree finds, that this
Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup ofthe Site and will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

IL  JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
8§ 1331 and 1345, a;xd 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over the Parties. Solely for the purposes“ of this Consent Decree and the underlying
complaint, the Parties waive all objections and defenses that they may have to jurisdiction ofthe
Court or to venue in this District. No Party shall challenge the terms ofthis Consent Decree or
this Court's jurisdi;:tion to enter and enforce this Consent Decree.

L. PARTIES BOUND )

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their successors, assigns, and heirs. Any change in ownership or
corporate status ofa Settling Defendant including, but not limited to, any transfer of assets or real
or personal property shall in no way alter such Settling Defendant's responsibilities under this
Consent Decree.

3. Settling Generator/Transporter Defendants shall provide a copy ofthis Consent
Decree to each contractor hired to perform the Work (as defined below) required by this Consent

Decree and to each person representing any Settling Generator/Transporter Defendant with

respect to the Site or the Work and shall condition all contracts entered into hereunder upon
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performance of the Work in conformity with the terms of this Consent Decree. Settling
Gengrator/T ransporter Defendants or their contractors shall provide written notice of thé Consent
Decree to all subcontractors hired to perform any portion ofthe Work required by this Consent
Decree. Settling Generator/Transporter Defendants shall nonetheless be responsible for ensuring
that their contractors and subcontractors perform the Work contemplated herein in accordance
with this Consent Decree. With regard to the activities undertaken pursuant to this Consent
Decree, each contractor and subcontractor shall be deemed to be in a contractual relationship
with the Seﬁliﬁg Generator/Transporter Defendants within the meaning of Sectionl07(b)(3) of
CERCLA, 42 US.C. § 9607(b)(3).
IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in this Consent Decree which
are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in
this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C.§ 9601 gt seg.

"Consent Decree" shall mean this Decree and all appendices attached hereto (listed in
Section XXXVII). In the event of conflict between this Decree and any appendix, this Decree
shall control.

"Contaminated Site Groundwater" shall mean Site Groundwater with contaminant levels
greater than the Revised Mddjﬁed Trigger Levels, which are incorporated into this Consent

Decree as Appendix B-2.



"Court-Authorized ADR Allocation Process" shal!
process mandated by the Court for the parties to the litiga

al. v. Acme Wrecking Co. Inc. et al. (C-1-97-307) and 7|

Sun Qil Company d/b/a Sunoco Qil Corp.. et al. (C-1-97-

were allegedly liable at the Skinner Landfill Site, but not

litigation, also participated voluntarily in this process.

"Day” shall meén a calendar day unless expressly
day" shall mea.lna day other than a Saturday, Sunday, or Federal or state holiday. In computing
any period oftime under this Consent Decree, where the last day would fall on a Saturday,
Sunday, or Federal or state holiday, the period shall run until the close of business ofthe next
working day.

"EPA" shall mean the United States Environmental Protection Agency and any
successor departménts or agencies ofthe United States.

"Future Response Costs" shall mean all costs not inconsistent with the NCP, including,
.but not limited to, direct and indirect costs that the United States incurs after the effective date of
this Consent Decree in reviewing or developing plans, reports and other items pursuant to this
Consent Decree, verifying the Work, or otherwise implementing, overseeing, or enforcing this
Consent Decree, including, the costs incurred pursuant to Sections VIII (Remedy Review), X
(Access And Institutional Control), XVII (Emergency Response), and Pmaéraph 128 of Section
XXVII (Covenants by Plaintiff With Respect to Non-De Minimis Parties).

"Institutional Control” shall mean an enforceable restriction which limits access to or use

ofthe Site such that exposure to hazardous substances is effectively and reliably eliminated or

mitigated, and/or the integrity ofthe Remedial Action is protected.
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"Interest" shall mean interest at the rate specified fo
Hazardous Substance Superfund established under Subcha
U.S. Code, compounded on October 1 ofeach year, in ace

"Matters Addressed” shall mean all response actic
with the Site, and the payment of all Response Costs inc

States or any other person at or in connection with the S

this Consent Decree.
"MSW~ Policy" shall mean EPA's "Policy for Mum’cipalit)./ and Municipal. Solid Waste

CERCLA Settlement—s atNPL Co-Disposal Sites" (February 5,1998).

| "Municipal Sewage Sludge" shall mean any solid, semi-solid, or liquid residue removed
during the treatment of municipal waste water or domestic sewage, and may include residue
removed, all or in part, during the treatment of wastewater from manufacturing or processing
operations, providéd that such residue has essentially the same characteristics z;s residue removed
during the treatment of domestic sewage. : -

"Municipal Solid Waste" shall mean household waste and solid waste collected from
nonresidential sources that is essentially the same as household waste. While the composition of
such wastes may vary considerably, municipal solid waste generally is composed of large
volumes of non-hazardous substances (e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D
landfills.

"National Contingency Plan" or "NCP" shall mean the National Qil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA,

42 U.S.C. § 9605, codified at 40 CFR Part 300, and any amendments thereto.
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"Ohio EI;A" shall mean the State of Ohio Environmental Prot
successor departments or agencies of the State.

"Operation and Maintenance" or "O & M" shall mean all act
the effectiveness ofthe Remedial Action as required under the Ope

approved or developed by EPA pursuant to this Consent Decree ar

"Optionee” shall mean OXY USA, in its capacity as the holder of the Option under
Section XI. ofthis Consent Decree (Settling Owner/Operator Defendants' Obligations with

Regard to the Transfer of Real Property Interests in the Site) and, if applicable, its successors and

assigns in such capacity.

"Paragraph” shall mean a portion of'this Consent Decree identified by an arabic numeral
or an upper case letter. |

"Parties” shall mean the United States (including the Settling Federal Agencies and the
Settling De Minimis Federal Agencies), the Settling Generator/Transporter Defendants, the
Settling De Minimis Defendants, and the Settling Owner/Operator Defendants.

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through June 30,1999,
plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through such
date.

"Performance Standards" shall mean the cleanup standards and other measures of
achievement ofthe goals ofthe Remedial Action set forth in Attachment 3 and Table 3 ofthe
ROD or defined in Section VII ofthis Consent Decree, except to the extent that EPA determines
that any such Performance Standard is technically infeasible.

"Plaintiff shall mean the United States, on behalf of EPA.
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"Plaintiffs' Group" consists ofthe plaintiffs in The Dow Chemical g:Qmpany,' gt. al v
Acme Wrecking Co.. Inc. et al. (C-1-97-307) and The Dow Chemical Company, et al._v. Sun Oil

Company d/b/a_ Sunoco Oil Corp.. et al. (C-1-97-0308) (S.D. Ohio).

"Points of Compliance" shall mean, for the downgradient groundwater control system,
the line of monitoring wells between the interception system alignment and the East Fork of Mill
Creek, as shown in Appendix B-1.

"Publicly Owned Treatment Works" or "POTW" shall mean the Butler County Regional
Wastewater Sils'tem.‘ i

"Prospective _Purchaser" shall mean any person or persons, unrelated to the Settling
Owner/Operator Defendants listed in Appendix E, who purchases the Site or any portion ofthe
Site, with the intent of re-using the purchased portion pursuant to an EPA-approved plan for
reuse, and who also agrees to comply with the obligations for a Prospective Purchaser set forth in
this Consent Decree, and in any prospective purchaser agreement subsequently negotiated
between the Prospective Purchaser and EPA. -

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 6901 gt seg.
_ (also known as the Resource Conservation and Recovery Act).

| "Record of Decision” or "ROD" shall mean the final EPA Record of Decision relating to

the Site signed on June 4, 1993, by the Regional Administrator, EPA Region V, or his delegate,
-and all attachments thereto. The ROD is attached as Appendix A'to this Consent Decree.

"Remedial Action" shall mean those activities, except for Operation and Maintenance, to
be undertaken by the Settling Generato.r/T ransporter Defendants to implement the Remedial

Design and other plans approved by EPA.

-10-



"Remedial Action Work Plan" shall mean the document developed pursuant .to Paragraph
12 of'this Consent Decree and approved by EPA, and any supplements or amendments ;hereto.

"Remedial Design" shall mean the final Remedial Design document, which was produced
pursuant to the Remedial Design AOC, and approved by EPA on June 18, 1996 and any EPA-
approved supplements or amendments thereto. The Remedial Design is incorporated as
Appendix B to this Consent Decree.

"Remedial besign AOC" shall mean the Administrative Order on Consent, effective
March 29, 199.4, entered into by EPA, and a group of PRPs whose names are set forth in
Paragraph O ofthis éonsent Decree, to produce the Remedial Design for the ROD at the Site.

"Remedial Design SOW" shall mean the Statement of Work which was incorporated
into the Remedial Design AOC, and is also incorporated into this Consent Decree as Appendix
B-3.

"Response Costs" shall mean all costs of removal or remedial action, at or in relation to
the Site, incurred by the United States not inconsistent with the NCP and all costs~of removal or
remedial action, at or in connection with the Site, incurred by any other person consistent with
the NCP.

"Revised Modified Trigger Levels" shall mean those contaminant levels for the
parameters in the Site Groundwater which are incorporated into this Consent Decree as Appendix
B-2.

"Scrap Metal" shall mean bits and pieces of metal parts (e.g., bars, turnings, rods, sheets,
wire) or metal pieces that may be combined together with bolts or soldering (e.g., radiators, scrap

automobiles, railroad box cars and other metal pieces), which when worn or superfluous can be

recycled.
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"Section" shall mean a portion of this Consent Decree identifk
"Settling Defendants" shall mean, collectively, the Settling Ge:
Defendants, the Settling Owner/Operator Defendants, and the Settling
"Settling De Minimis Defendénts" shall mean those parties ide;

this Consent Decree.

"Settling De Minimis Federal Agencies" and "Settling Federal Agencies" shall mean
those departments, agencies, and instrumentalities ofthe United States, se.parately identified in
Appendix F, whiph are resolving any claims which have been or could be asserted against them
with regard to this Sit_e as provided in this Consent Decree.

"Settling Generator/Transporter Defendants” shall mean those Parties identified in
Appendix D.

"Settling Municipalities” shall mean any municipalities reaching a settlement of their
liability with the United States, by means of a separate administrative or judicial agreement,
pursuant to EPA's MSW policy, on or before the date this Consent Decree is entered by the
Court.

"Settling Non-De Minimis Defendants” shall mean, collectively, the Settling Generator/
Transporter Defendants and the Settling Owner/Operator Defendants.

"Settling Owner/Operator Defendants” shall mean those parties identified in Appendix E.
Appendix E also specifically identifies the spouse ofthe Settling Owner, who does not hold title
to the Site, and who is made a party to this Consent Decree solely for the purpose of agreeing to
waive his dower rights on any conveyance ofthe Site or any part thereof pursuant to Section XI
ofthe Consent Decree (Settling Owner/Operator Defendants' Obligations with Regard to the

Transfer of Real Property Interests in the Site).
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"Site" shall mean the Skinner Landfill Superfund site, encompassing approximately 67
acres, located Vi mile east of Interstate 75 on the Cincinnati-Dayton Road in West Chester, Union
Township, Ohio, and legally described on Appendix C-1 and depicted on the survey ofthe Site
attached as Appendix C-2.

"Site Groundwater”" shall mean all groundwater intercepted by the grouhdwater
interception system and groundwater. which traverses through or below the area to be capped and
which would, ifnot captured, pass into or under the East Fork of Mill Creek.

"State" shall-mean the State of Ohio.

"Supervising Contractor" shall mean the principal contractor retained by the Settling
Generator/Transporter Defendants to supervise and direct the implementation of the Work under
this Consent Decree.

"United States" shail mean the United States of America, including all of'its departments,
agencies and instrﬁmentalities, which includes without limitation EPA, the Settling Federal
Agencies, the Settling De Minimis Federal Agencies, and any federal natural resource trustee.

"Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33) of
CERCLA, 42 U.S.C. § 9601(33); and (3) any "solid waste" under Section 1004(27) of RCRA,
42 U.S.C. § 6904(27).

"Work" shall mean all activities Settling Generator/Transporter Defendants are required
to perform under this Consent Decree, except those required by Section XXXIII. (Retention of
Records). For on-Site activities, the Work must attain a requirement that is promulgated or

modified after June 4, 1993, the date ofthe signature ofthe ROD, only when the Regional
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Administrator, Region 5, EPA, or the Regional Administrator's
finding based on the best scientific judgment available to EPA
to ensure that the Work is protective of human health and the e
§ 300.430(H(H(ENB)(D).

V. GENERAL PROVISION

5. Objectives ofthe Parties

The objectives ofthe Parties in entering into this Consent Decree are to protect public

health, welfare and the environment at the Site by implementation ofthe Remedial Design at the

Site by the Settling Generator/Transporter Defendants, to facilitate the future re-use of the Site,
to reifnburse response costs of the Plaintiff and ceﬂain other Parties that have incurred Responée
Costs, and to resolve the claims of Plaintiff against Settling Defendants and the claims c.)f the
Settling Defendants which have been or could have been asserted against the United States with
regard to this Site ;;IS provided in this Consent Decree. With regard to the Settling De Minimis
Defendants and the Settling De Minimis Federal Agencies, the objectives of all of the Parties to
this Consent Decree are: to obtain settlement with Settling De Minimis Defendants and the
Settling De Minimis Federal Agencies for their fair share of response costs incurred and to be
incurred at or in connection with the Site by the EPA Hazardous Substance Superfund and by
private parties, and to provide for full and complete contribution protection for Settling De
Minimis Defendants and the Settling De Minimis Federal Agencies with regard to the Site

pursuant to Sections 113(f)(2) and 122(g)(5) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and
9622(g)(5).
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6. C » mmitment ling Defen
a. Settling Generator/Transporter Defendar
in accordance with this Consent Decree, the ROD, the Rerr
cher plans, standards, specifications, and schedules set for

Generator/Transporter Defendants and approved by EPA p

b. All Settling Defendants shall reimburse 1

Generator/Transporter Defendants for Past Response Cost:
provided in thi's Consent Decree. The Settling Federal Agencies shall reimburse the EPA
Hazardous Substmce~Supermnd for Past Response Costs and Future Response Costs, as
provided in this Consent Decree. The Settling De Minimis Federal Agencies shall reimburse

EPA for Past and Future Response Costs and the Plaintiffs' Group as provided in this Consent

Decree.

c. "fhe obligations ofthe Settling Generator/Transporter Defendants to finance
and perform the Work and to pay the Response Costs ofthe United States under this Consent
Decree are joint and several. In the event ofthe insolvency or other failure of any one or more
Settling Generator/Transporter Defendants to implement the requirements ofthis Consent
Decree, the remaining Settling Generator/Transporter Defendants shall complete all such
requirements.

7. Compliance With Applicable Law

In implementing on-Site Work, Settling Generator/Transporter Defendants must comply
with all applicable or relevant and appropriate requirements ("ARARS") of all Federal and state
environmental laws as set forth in the ROD and the Remedial Design unless any such ARAR is
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waived in writing by EPA. All other activities undertaken by Settling Generator/Tratisporter
Defendants pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws. The Work conducted pursuant to this
Consent Decree, if approved or directed by EPA, shall be deemed consistent with the NCP.
8. Permits
a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and Section
300.400(e) ofthe NCP, no permit shall be required for any portion of the Work conducted
entirely on-site (i.e., within the Site or in very close proximity to the Site and necessary for
implementation ofthe Work). In the event that an on-site surface water discharge is required,
Settling Generator/Transporter Defendants need not ébtain a permit, but must comply with the
applicable substantive surface water discharge limits. Where any portion of the Work that is not
on-site requires a federal or state permit or approval, Settling Generator/Transporter Defendants
shall submit timelyi and complete applicatibns and take all other reasonable actions necessary to
obtain all such permits or approvals. i
b. The Settling Generator/Transporter Defendants may seek reliefunder the

“provisions of Section XXIV. (Force Majeure) of this Consent Decree for any delay in the
performance ofthe Work resulting from a (1) failure to obtain, or (2) a delay in obtaining (or
delay related to the appeal of any permit, term or condition where EPA has concurred with the
substance of the appeal), any permit required for the Work. The Séttling Generator/Transporter
Defendants shall not be subject to any stipulated or statutory penalties for delays in work caused
predominantly by a governmental entity's delayed issuance or denial ofa permit (or delay related

to the appeal of any permit, term or condition where EPA has concurred with the substance of the
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appeal). The Settling Generator/Transporter Defendants shall have th
under a preponderance ofthe e;lidence standard, that any such delay
by the involved governmental entity.

c. This Consent Decree is not, and shall not be cor

pursuant to any federal or state statute or regulation.

VI. DETERMINATIONS AS TO SETTLING DE MINIMIS DEFENDAN 1'a>
AND SETTLING DE MINIMIS FEDERAL AGENCIES

9. The Regional Administrator of EPA, Region V, or his delegates, has determined the

following: -

a. prompt settlement with each Settling De Minimis Defendant and Settling De
Minimis Federal Agency is practicable and in the public interest within the meaning of Section
122(g)(1) of CERCLA, 42 U.S.C. § 9622(g)(1);

b. tt_le payment to be made by each Settling De Minimis Defendant and Settling
De Minimis Federal Agency under this Consent Decree involves only a minor portion of the
response costs at the Site within the meaning of Section 122(g)(1) of CERCLA, 4-2 U.S.C.
§ 9622(g)(1), based upon EPA's estimate that the total Response Costs incurred and to be incurred
at or in connection with the Site by the EPA Hazardous Substance Superfund and by private
parties is approximately $21 million.

c. the amount ofhazardous substances contributed to the Site by each Settling
De Minimis Defendant and Settling De Minimis Federal Agency and the toxic or other hazardous

effects of the hazardous substances, if any, contributed to the Site by each Settling De Minimis

Defendant and Settling De Minimis Federal Agency are minimal in comparison to other
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hazardous substances at the Site within the meaning of Section 122(g)(1)(A) of CERCLA,
42US.C. § 9622(g)(1)(A). This is because (1) the amount of materials containing haiardous
substances contributed to the Site by each Settling De Minimis Defendant and Settling De
Minimis Federal Agency does not exceed 1.5% ofthe total volume of waste disposed of at the
Site; and (2) the hazardous substances contributed by each Settling De Minimis Defendant and
each Settling De Minimis Federal Agency to the Site are not significantly more toxic or are not of

significantly greater hazardous effect than other hazardous substances at the Site.
VII. PERFORMANCE OF THE WORK BY SETTLING
GENERATOR/TRANSPORTER DEFENDANTS

10. Selection of Supervising Contractor.

a. All aspects ofthe Work to be performed by Settling Generator/Transporter
Defendants pursuant to Sections VII. (Performance ofthe Work by Settling Generator/Transporter
Defendants), VIII. (Remedy Review), IX. (Quality Assurance, Sampling and Data Analysis), and
XVII. (Emergency Response) ofthis Consent Decree shall be under the direction and supervision
of the Supervising Contractor, the selection of which shall be subject to disapproval by EPA,
which disapproval shall not be unreasonably exercised. As of September 20, 1999, Settling
Generator/Transporter Defendants submitted to EPA a list of contractors, including the
qualifications of each contractor that would be acceptable as a Supervising Contractor to the
Settling Generator/Transporter Defendants. On September 30,1999, EPA provided written notice
ofthe names of any contractor(s) that it disapproved and reasons for such disapproval, and an
authorization to proceed with respect to any ofthe other contractors. Settling Generator/

Transporter Defendants may select any contractor from their list that is not disapproved and shall
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notify EPA ofthe name ofthe contractor selected within 45 days of EPA's authorization to
proceed. Ifat any time thereafter Settling Generator/ Transporter Defendants propose to change a
Supervising Contractor, Settling Generator/Transporter Defendants shall give notice to EPA and
must obtain an authorization to proceed from EPA before the new Supervising Contractor
performs, directs, or supervises any Work under this Consent Decree.

b. IfEPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Settling Generator/
Transporter Defendants from meeting one or more deadlines in a plan approved by EPA pursuant
to this Consent Decree, the delay shall be deemed a Force Majeure event and shall not subject
Settling Defendants to any penalties, stipulated or statutory. Settling Generator/Transporter
Defendants shall have the burden of demonstrating that EPA's failure to provide written notice of
its authorization to proceed was the predominant cause of Settling Generator/Transporter
Defendants' failure-to meet the deadline(s)' involved.

11. Remedial Design The Remedial Design for the remedy set forth in the ROD has been
completed pursuant to the Remedial Design AOC and was approved by EPA on June 18, 1996.
The Remedial Design is incorporated into, and is an enforceable part of, this Consent Decree.
Within six months of lodging ofthe Consent Decree, the Settling Generator/Transporter
Defendant.s may propose modifications to the approved Remedial Design to.allow for re-use of
the Site by a Prospective Purchaser. Any proposed modifications shall be submitted to EPA for
review and approval, in consultation with Ohio EPA, pursuant to Section XIII. Any modifications
approved by EPA shall be incorporated into, and made an enforceable part of, this Consent’

Decree.
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12. Remedial Action

a. A Remedial Action Work Plan was submitted by Settling Generatorﬂ; ransporter
Defendants as part of the Remedial Design, pursuant to the Remedial Design AOC. The plan
provides for the construction and implementation of the remedy set forth in the ROD and
achievement of the Performance Standards in accordance with this Consent Decree, the ROD, and
the Remedial Design.

b. As EPA determines necessary, by January 10, 2000, or ;Jvithin 90 days ofthe
EPA's issuancé ofits.authorization to proceed pursuant to Paragraph 10.a., whichever is léter,
Settling Generator/ T;ansponer Defendants shall modify, according to the substantive criteria set
forth ‘in the Remedial Design SOW, any of the documents submitted as part ofthe Remedial
Design. By January 10, 2000, or within 90 days of EPA's issuance of'its authorization.to
proceed, whichever is later, Settling Generator/Transporter Defendants may propose other
modifications, whi"ch they deem necessary, to any ofthe documents submitted as part of the
Remedial Design and, by this same date, Settling Generator/Transporter Defendants shall also
supplement the Remedial Design so that it includes the following:

1) a revised schedule for developing and submitting required Remedial Action
plans and for implementation and completion of all Remedial Action activities;

(2) the initial formulation of the Remedial Action team (including, but not limited
to, the Supervising Contractor);

(3) arevised Health and Safety Plan for the Remedial Action; and

(4) the methodology for implementation ofthe Construction Quality Assurance

Plan.
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c.- By February 1,2000, or within 110 days of EPA's authorization to proceed,
whichever is later, the Settling Generator/Transporter Defendants shall further supplement the
Remedial Design so that it includes the following:

(1) the methodology for implementation ofthe Operation and Maintenance Plan;

(2) the methodology for implementation ofthe Contingency Plag;

(3) a Construction Quality Control Plan; and

(4) a plan for evaluating the groundwater elevation underneath the cap (as
discussed in su-bparagraph 13.C.1.).

d. UpOI_l approval ofthe documents identified in subparagraphs b. and c. above,
Settling Generator/Transporter Defendants shall, in éompliance with the revised schedule for
completion of the Remedial Action activities, as approved by EPA, implemenf the activities
required under the Remedial Action Work Plan. The Settling Generator/Transporter Defendants
shall submit all plahs, submittals, or other deliverables required under the approved Remedial
Action Work Plan, in accordance with the approved revised schedule, to EPA for review and
approval, in consultation with the State, pursuant to Section XIII. (EPA Approval ofPlans and
Other Submissions). Settling Generator/Transporter Defendants have commenced at least one of
the following field work activities prior to December 31, 1999, as described more fully in the
Remedial Design: Item I, Project Initiation; Item II, Site Utilities; Item V, Monitoring Well
Construction; and clearing and grubbing in areas where the cap will be placed, excluding the area
where Waste Material was disposed, in accordance with Section 4.4.1 and Section 02100, Part

3.04 ofthe Remedial Design. With the exception of Item V, Monitoring Well Construction,
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Settling Generator/Transporter Defendants shall complete the field work activities listeq in the
preceding sentence by March 31, 2000.

e. Ifprior to March 1, 2000: (1) Settling Generator/ Transporter Defendants receive
EPA's authorization to commence all remaining field work not required to be initiated prior to
December 31, 1999 ("all remaining field work"), and (2) this Consent Decree has been entered by
this Court, Settling Generator/Transporter Defendants shall complete all r;maining field work
such that the Pre-final Inspection may occur by December 31, 2000. Ifeither ofthe pre-
conditions set forth nz the preceding sentence is not met by March 1, 2000, Settling Generator/
Transporter Defendants shall submit a revised schedule, for approval by EPA, within 30 days after
their receipt of EPA's authorization, or entry of this.Consent Decree, whichever is later. The
revised schedule shall set a date for the completion of all remaining field work ("Construction
Completion Date"), such that the Pre-final Inspection may occur by September 30, 2001. Settling
Generator/ Transpc;rter Defendants shall complete the Remedial Action in accordance with the

revised schedule approved by EPA.
13. Performance Standards
a. Capping
The cap shall meet the design requirements found in the Remedial Design and the
substantive requirements of RCRA Subtitle C. The purpose ofthe cap is to minimize the
infiltration of water from precipitation through the Waste Material vbeneath the cap. The cap shall .

comply with any Applicable or Relevant and Appropriate Requirements (ARARs), as set forth in
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the ROD or the Remedial Design, and the requirements in 40 C.F.R. § 264.310(a) (1—993),
including: -

(1) provide long-term minimization of migration of liquids through the Waste
Material beneath the cap;

(2) function with minimum maintenance;

(3) promote drainage and minimize erosion or abrasion of the cap;

(4) accommodate settling and subsidence so that the integr;ty ofthe cap is
maintained; and.  --

(5) have a permeability less than or equal to the permeability of any natural
subsoils present.

b. Downgradient Groundwater Control

(1) Settling Generator/Transporter Defendants shall install and operate the
groundwater interc-éption system such that all Contaminated Site Groundwater shall be captured
in the collection trench, and conveyed to the POTW, or another disposal site, as approved by
EPA, or treated as necessary and discharged to the East Fork of Mill Creek.

(2) Site Groundwater discharged to the POTW shall comply with all ofthe
POTW's pretreatment standards. Ifpre-treatment is needed to meet POTW requirements, Settling
Generator/Transporter Defendants shall incorporate technology appropriate to those parameters
which are expected to exceed the pre-treatment standards. Such technologies may include, but are
not limited to, the following: gravity clarification, filtration, metals precipitation, ion exchange

and activated carbon. Pre-treatment standards shall be specified in the final O&M plan.
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(3) On a quarterly basis for two years after the completion of construction of the
cap and the groundwater interception system, Settling Generator/Transporter Defendant's shall
monitor the quality of the Site Groundwater at the Points of Compliance for the full range of
parameters set forth in Appendix B-2 and shall monitor the elevation and direction of flow of Site
Groundwater. If monitoring results indicate that any Contaminated Site Groundwater is not
being captured, Settling Generator/Transporter Defen&nts shall propose, for approval or
modification by EPA, in consultation with the State pursuant to Section XIII ofthis Consent
Decree (EPA Approval of Plans and Othef Submissions), an appropriate response action that may
include modiﬂcations- and/or extensions to the groundwater interception system, pursuant to the:
procedures set forth in Paragraph 15. Settling Generator/Transporter Defendants shall implement
the appropriate response action as approved or modified by EPA. In addition, during the quarterly
monitoring events, the Settling Generator/Transporter Defendants shall monitor the operation of
the interception syétem to detect any conditions that may interfere with the proper operation and
function of the interception system. )

(4) At any time after the two-year groundwater monitoring period specified in
subparagraph 3 above, the Settling Generator/Transporter Defendants may request, in writing, that
EPA reduce the sampling frequency, parameters to be analyzed for, and/or the number of
sampling locations to be sampled, and/or modify the data quality objectives under which the
sampling will be conducted.

c. Upgradient Groundwater Control
(1) The Settling Generator/Transporter Defendants shall prepare a plan for the

evaluation ofthe groundwater elevation underneath the cap and include a methodology to
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evaluate whether the Waste Material underneath the cap is in contact with Site Groundwater. This
plan shall be submitted within 110 days of EPA's authorization to proceed or by Febmz;ry 1,
2000, whichever is later, pursuant to Paragraph 10.a., for approval by EPA, in consultation with
the State, pursuant to Section XIII ofthis Consent Decree (EPA Approval of Plans and Other
Submissions). The plan shall provide for quarterly measurements for two years' subsequent to the
completion of the landfill cap ofthe e.levation and direction of Site Groundwater flow,
presentation of the data derived from the quarterly sampling events, and a- methodology to
evaluate whethler Waste Material underneath the cap is in contact with Site Groundwater. After
approval or modiﬁca;ion of this monitoring plan by EPA, the monitoring shall be implemented in
conjunction with the quarterly monitoring at the Points of Compliance to assess the groundwater
interception system.

(2) Afier the two-year monitoring period specified in subparagraph (1) above,
and based upon quérterly groundwafer elevation and direction monitoring results, EPA, in
consultation with the Settling Generator/Transporter Defendants and the State, will determine
whether the elevation ofthe groundwater is below the Waste Material underneath the cap so the
Waste Material is not in contact with Site Groundwater. IfEPA determines that the elevation of
the groundwater is below the Waste Material, or, based on trends, is expected to fall below the
Waste Material underneath the cap within three years of the completion of the two year
monitoring period specified in subparagraph (1) above, then it will be unnecé:ssary for the Settling
Generator/Transporter Defendants to construct the upgradient groundwater control system. If
EPA determines that Site Groundwater is in contact with the Waste Material underneath the cap

and may reasonably be expected to remain in contact with the Waste Material for more than three
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years after the completion ofthe two year monitoring period specified in subparagraph (1) above,
Settling Generator/Transporter Defendants shall, within 60 days of EPA's determination or some
other longer time period agreed to by EPA, submit to EPA a plan and schedule to construct the
upgradient groundwater control. If, based on the data, EPA is unable to make a determination
regarding whether the Site Groundwater is in contact with the Waste Material underneath the cap
and is expected to remain in contact with the Waste Material for more than three years after the
completion of the two year monitoring period specified in subparagraph (1) above, the Settling
Generator/Transporter Defendants shall continue to monitor the elevation ofthe groundwater
beneath the cap for another year, at which time EPA will make a final determination regarding
whetﬁer Site Groundwater is in contact with and may reasonably be expected to remain in contact
with Waste Material underneath the cap. IfEPA's final determination is that Site Groun&water 1S
in contact with the Waste Material underneath the cap and may reasonably be expected to remain
in contact with the-'Waste Material for more than two years after the completion ofthe additional
one-year monitoring period specified in the preceding sentence, Settling Generator/T ransporter
Defendants shall, within 60 days of EPA's determination or some other longer time period agreed
to by EPA, submit to EPA, for the Agency's review and approval, pursuant to Section XIII ofthis
Consent Decree (EPA Approval of Plans and Other Submissions), a plan for the upgradient

groundwater control and a construction schedule for implementation ofthe EPA-approved plan.

(3) Upon an EPA determination that the criteria for the construction of the
upgradient groundwater control are met, then Settling Generator/Transporter Defendants shall
construct the upgradient groundwater control in compliance with the EPA-approved plan and

construction schedule.
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d O & M Groundwater Monitoring

(1) Settling Generator/Transporter Defendants shall continue to capture, treat, if
necessary to meet any applicable or, if on-Site, any applicable or relevant and appropriate
discharge requirements, and discharge Contaminated Site Groundwater for 30 years following the
Certification of Completion of the Remedial Action (CCRA), pursuant to Paragraph 56.b. ofthis
Consent Decree. During this 30-year period, Settling Generator/Transporter Defendants shall
monitor the groundwater at the Points of Compliance, pursuant to the Lon-g-Term Performance
Plan in the Rer-nedialDesign. Ifrequired by EPA, the Settling Generator/Transporter Defendants
shall modify the Loné—Term Performance Plan to address any changes in site conditions, to ensure
that all Contaminated Site Groundwater is being capfured. This monitoring will determine
whether any off-site migratioﬁ of Contaminated Site Groundwater is occurring.

(2) At any time prior to or during the 30 year period following issuance of the
CCRA, the Settli_né Generator/Transporter Defendants may petition EPA to cease discharge ofthe
Site Groundwater to the POTW and to discharge the groundwater to the East Fork" of Mill Creek
or another disposal site instead. If Settling Generator/Transporter Defendants propose to dispose
of Contaminated Site Groundwater at an alternate disposal location, or discharge it, after any
necessary treatment, to the East Fork of Mill Creek, they shall request and obtain the approval of
EPA. Any off-Site alternate disposal location must comply with the off-site rule, 40 CFR
300.440, and any off-site discharge must meet applicable surface water discharge requirements.
Any on-Site alternate disposal location must meet applicable or relevant and appropriate

substantive discharge requirements.
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(3) At any time during the 30 year period following issuance ofthe CC'RA, in the
event that any of the parameters set forth in Appendix B-2 are detected at concentrations above
the Revised Modified Trigger Levels at the Points of Compliance, Settling Generator/Transporter
Defendants shall notify EPA and take immediate action pursuant to the approved O & M Plan, or
ifnot addressed by the approved O & M Plan, pursuant to Paragraph 58 ofthis Consent Decree, to
evaluate and, ifrequired by the approved O&M plan or Paragraph 58 (Emergency Response) of
this Consent Decree, remedy the situation. If monitoring results indicate that not all
Contaminated Site Groundwater is being captured by the interception system, Settling Generator/
Transporter Defendants shall re-evaluate the interception system and shall modify the system, as
approved by EPA, according to the provisions set forth in Paragraph 15.

14.  Opgration and Mainfenance

a. Within 60 days prior to the scheduled completion ofthe cap, Settling Generator/
Transporter Defen(iants shall submit to EPA for review and approval, in consultation with the
State, an O&M Plan. The O&M Plan shall include, at a minimum, a description of those elements
necessary to ensure the long-term integrity ofthe Remedial Action. The O&M plan shall include
“the following elements: a description of normal operation and maintenance; a description of
potential operating problems; a description of routine monitoring and laboratory testing; a
contingency plan; a safety plan; a description of equipment; and records and reporting
mechanisms required. EPA review and approval ofthe O&M Plaﬁ shall be pursuant to Section

XIII (EPA Approval of Plans and Other Submissions).
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b. Settling Generator/Transporter Defendants shall implement the Remedial Action
and O&M until the Performance Standards are achieved and for so long thereafter as is -otherwise
required under this Consent Decree.

15. Modification ofthe Remedial Design or Related Work Plans.

a. IfEPA determines that modification to the Work specified in the Remedial
Design and/or in work plans developed pursuant to the Remedial Design is necessary to achieve
and maintain the Performance Standards or to carry out and maintain the éffectiveness ofthe
remedy set fort-hiin the ROD, EPA may require that such modification be incorporated into the
Remedial Design and_/or such work plans, provided, however, that a modification may only be
required pursuant to this Paragraph to the extent that it is consistent with the scope of the remedy
selected in the ROD.

b. For the purposes of this Paragraph 15 (a) and Paragraphs 56 and 57 only, the
"scope ofthe remec-'ly' selected in the ROD" includes: construction of a RCRA-equivalent cap over
the former dump area and the buried waste lagoon; consolidation of Waste Material and
contaminated soils from the buried pit and areas near BP-01/BP-02 and GW-38 (as delineated in
the Remedial Design); interception, collection, and treatment of Contaminated Site Groundwarer;
diversion of upgradient groundwater flow if required under Paragraph 13.C.3; monitoring (1) Site
Groundwater at the Points of Compliance, (2) surface waters in the East Fork of Mill Creek,

(3) direction and elevation of Site Groundwater, and (4) Site Groundwater for potential DNAPL
contamination; and institutional controls to limit future use of the Site and exposure of humans to

contamination where remedial construction has occurred.
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c. IfSettling Generator/Transporter Defendants object to any modiﬁcatiqn
determined by EPA to be necessary pursuant to this Paragraph, they may seek dispute resolution
pursuant to Section XXV (Dispute Resolution), Paragraph 103. The Remedial Design and/or
related work plans shall be modified in accordance with final resolution of the dispute.

d. Settling Generator/Transporter Defendants shall implement any Work required
by any modifications incorporated into the Remedial Design and/or into work plans developed
pursuant to the Remedial Design in accordance with this Paragraph.

e. -Notl_1ing in this Paragraph shall be construed to limit any authority that EPA may
have to require performance of further response actions as otherwise provided in this Consent
Decree. Nothing in this Paragraph shall be construeci to limit any right that Settling Generator/
Transporter Defendants may have to object to and defend against EPA's exercise of such
authority.

16. Settli:ng Generator/Transponér Defendants acknowledge and agree that nothing in
this Consent Decree, the Remedial Design, or the Remedial Action Work Plan constitutes a
warranty or representation of any kind by EPA that compliance with the work requirements set
forth in the Remedial Design and the Work Plan will achieve the Performance Standards.

17. Prior to any off-Site shipment of Waste Material from the Site to an out-of-state
waste management facility, Settling Generator/Transporter Defendants shall provide written
notification to the appropriate state environmental official in the receiving facility's state and to
the EPA Project Coordinator of such shipment of Waste Material. However, this notification
requirement shall not apply to any off-Site shipments when the total volume of all such shipments

will not exceed 10 cubic yards.
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a. The Settling Generator/Transporter Defendants shall include in the written
notification the following information, where available: (1) the name and location ofthe facility to
which the Waste Material is to be shipped; (2) the type and quantity ofthe Waste Material to be
shipped; (3) the expected schedule for the shipment of the Waste Material; and (4) the method of
transportation. The Settling Generator/Transporter Defendants shall notify the state in which the
planned receiving facility is located of major changes in the shipment plan, such as a decision to
ship the Waste Material to another facility within the same state, or to a facility in another state.

b.. Theddentity of the receiving facility and state will be determined by the Settling
Generator/Transporter Defendants following the award of the contract for Remedial Action
construction. The Settling Generator/Transporter Defendants shall provide the information
required by Paragraph 17.a. as soon as practicable after the award of the contract and before the
Waste Material is actually éhipped.

18. Upon t:he lodging ofthis Consent Decree, the obligations of the Respondents of the
UAO captioned, In The Matter Of Skinner Landfill Superfund Site; Butler County, Ohio, dated
December 9, 1992, shall be deemed suspended until. the entry ofthe Consent Decree. Upon the
entry ofthis Consent Decree, the obligations ofthe Respondents ofthe UAO will be deemed
satisfied.

VIII. REMEDY REVIEW

19. Periodic Review. Settling Generator/Transporter Defendants shall conduct.any
studies and investigations as requested by EPA that are reasonably necessary to permit EPA va
conduct reviews of whether the Remedial Action is protective of human health and the

environment at least every five years as required by Section 121 (c¢) of CERCLA and any
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applicable regulations. Copies ofthe studies and any reports, proposals, documents or items
required by EPA shall be submitted by the Settling Generator/Transporter Defendant(s) to EPA
for approval under Section XIII.

20. a. EPA Selection of Further Response Actions, IfEPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may select
further response actions for the Site in accordance with the requirements of this Consent Decree,
CERCLA, and the NCP. |

;t). Opportunity To Comment. Settling Generator/Transporter Defendants and
Settling Owner/Operator Defendants and, ifrequired by Sections 113(k)(2) or 117 of CERCLA,
the pﬁblic, will be provided with an opportunity to comment on EPA's determination that the
Remedial Action is not protective of human health and the environment and on any furtﬁer
response actions proposed by EPA as a result ofthe review conducted pursuant to Section 121 (¢)
of CERCLA and to" submit written comments for the record duﬁng the comment period.

21. Settling Generator/Transporter Defendants’ Obligation To Perform Further Response
Actions. IfEPA selects further response actions for the Site, the Settling Generator/Transporter
Defendants shall undertake such further response actions to the extent that the reopener conditions
in Paragraph 122 or Paragraphs 123 (United States' reservations of liability based on unknown
conditions or new information) are satisfied. Settling Generator/Transporter Defendants may
invoke the procedures set forth in Section XXV (Dispute Resolution) to dispute (1) EPA's
determination that the reopener conditions of Paragraph 122 or Paragraph 123 of Section XXVII.
(Covenants by Plaintiff) are satisfied, (2) EPA's determination that the Remedial Action is not
protective of human health and the environment, or (3) EPA's selection of the further response
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actions. Disputes pertaining to whether the Remedial Action is protective or to EPA's selection of
further response actions shall be resolved pursuant to Paragraph 103 (record review).

22. Submissions of Plans. If Settling Generator/Transporter Defendants are required to
perform further response actions pursuant to Paragraph 21, they shall submit a plan for such work
to EPA for approval in accordance with the provisions of this Decree.

IX. QUALITY ASSURANCE, SAMPLING. AND DATA ANALYSIS

23. Settling Generator/Transporter Defendants shall use quality a;surance, quality control,
and chain of cu.stody, procedures for all compliance and monitoring samples in accordance with
"EPA Requirements ;or Quality Assurance Project Plans for Environmental Data Operation,”
(EPA QA/RS; "Preparing Perfect Project Plans," (EPA /600/9-88/087)), and subsequent
amendments to such guideliﬁes upon notification by EPA to Settling Generator/Transporter
‘Defendants of such amendment. Amended guidelines shall apply only to procedures conducted
after such notiﬁc_ation. Prior to the commencement of any monitoring project under this Consent
Decree, Settling Generator/Transporter Defendants shall submit to EPA for approval, after a
reasonable opportunity for review and comment by the State, a Quality Assurance Project Plan
("QAPP") that is consistent with the Remedial Design, the NCP and applicable guidance
documents. Ifrelevant to a proceeding between the Parties, the Parties agree that validated
sampling data generated in accordance with the QAPP(s) and reviewed and approved by EPA
shall be admissible as evidence, without objection, in any proceeding under this Decree. Settling
Generator/Transporter Defendants shall, by contract, require that all laboratories utilized by
Settling Generator/Transporter Defendants in implementing this Consent Decree, grant access at

reasonable times to EPA and State personnel and their authorized representatives. In addition,

-33-



Settling Generator/Transporter Defendants shall ensure that such laboratories shall an:;.lyze all
samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. Settling
Generator/Transporter Defendants shall ensure that the laboratories they utilize for the analysis of
samples taken pursuant to this Decree perform all analyses according to accepted EPA methods.
‘ Accepted EPA methods consist of those methods which are documented in the "Contract Lab
Program Statement of Work for Inofganic Analysis" and the "Contract Lab Program Statement of
Work for Organic Analysis," dated February 1988, and any amendments n%ade thereto during the
course of the ir.nplementation of this Decree. Settling Generator/Transporter Defendants shall
ensure that all laboratories they use for analysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent QA/QC program. Settling Generator/Transporter
Defendants shall ensure that all field methodologies utilized in collecting samples for subsequent
analysis pﬁrsuant to this Decree will be conducted in accordance with the procedures set forth in
the QAPP approvea by EPA.

24, Upon request, the Settling Generator/Transporter Defendants shall allow split or
duplicate samples to be taken by EPA or their authorized representatives. Settling
'Gen¢rator/Transporter Defendants shall notify EPA not less than 14 (fourteen) days in advance of
any sample collection activity unless shorter notice is agreed to by EPA, which consent shall not
be unreasonably withheld. In addition, EPA shall have the right to take any additional samples
that EPA deems necessary. EPA shall notify Settling Generator/T fansporter Defendants not less
than 14 (fourteen) days in advance of any sampling to be conducted by the Agency. Upon request,

EPA shall allow the Settling Generator/Transporter Defendants to take split or duplicate samples
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of any samples taken as part of the Plaintiffs oversight of the Settling Generator/Transporter
Defendant's implementation of the Work or as related to a prospective purchaser agreement.

25. Settling Generator/Transporter Defendants shall submit to EPA copies of the results
of all QA/QC sampling results and/or tests or other data obtained or generated by or on behalf of
Settling Generator/Transporter Defendants with respect to the implementation of this Consent
Decree unless EPA agrees otherwise. 'Upon request, Settling Generator/Transporter Defendants
shall provide to EPA the results of sampling and/or tests or other data obtéined or generated by or
on their behalf,- prior-to the data, tests or results being verified by QA/QC procedures.

26. Notwiths;anding any provision of th_is Consent Decree, the United States hereby
retains all of its information gathering and inspectioﬁ authorities and rights, including
enforcement actions related to such information gathering and inspection authorities, under
CERCLA, RCRA and any other applicable statutes or regulations.

X. ACCESS AND INSTITUTIONAL CONTROLS

27. Ifthe Site, or any other property where access and/or land/water use restrictions are
needed t(; implement this Consent Decree, is owned or controlled by any ofthe Settling
Defendants, such Settling Defendants shall:

a. commencing on the date of lodging of this Consent Decree, provide the United
States, the State, and their representatives, including EPA and its contractors, Settling

Generator/Transporter Defendants, and any Prospective Purchaser presented by EPA or Optionee,
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with access at all reasonable times to the Site, or such other property for the purpose of
conducting any activity related to this Consent Decree or the purchase ofthe Site, including, but
not limited to, the following activities:

(1) Monitoring the Work;

(2) Verifying any data or information submitted to the United States or the State;

(3) Conducting investigations relating to contamination at or near the Site;

(4) Obtaining samples;

(5) Assessing the need for, planning, or implementing additional response actions
at or near the Site;

(6) Implementing the Work pursuant to this Consent Decree;

(7) Inspecting and copying records, operating logs, contracts, or other documents
maintained or generated by Settling Defendants or their agents, consistent with
Section XXXI (Access to Information);

(8) Assessing Settling Defendants' compliance with this Consent Decree;

(9) Determining whether the Site or other property is being used in a manner that is

prohibited or restricted, or that may need to be prohibited or restricted, by or

pursuant to this Consent Decree; and

(10) Surveying and making soil tests ofthe Site, locating utility lines, and

assessing the obligations which may be required of a Prospective Purchaser by

EPA under this Consent Decree.

b. commencing on the date of lodging ofthis Consent Decree, refrain from using
the Site, or such other property, in any manner that would interfere with or adversely affect the
integrity or protectiveness of the remedial measures to be implemented pursuant to this Consent

Decree. Such restrictions include, but are not limited to, drilling, digging, building, or the

installation, construction, removal, or use of any buildings, wells, pipes, roads, ditches or any
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other structures on the capped area and areas of the Site that are required to implement the
Remedial Action and the requirements in this Consent Decree; |

¢. commencing on the date of lodging ofthis Consent Decree, refrain from
bringing, and refuse to grant permission to any other person to bring Waste Materials or Scrap
Metal onto the Site except in accordance with any federal, state, or local permit or this Consent
Decree.

d. within 15 days of EPA's approval of a draft easement uader this Paragraph,
execute and .re;:ord irtthe Recorder's Office of Butler County, State of Ohio, an easement, running
with the land, that (i)~ grants a right of access for the purpose of conducting any activity related to
this Consent Decree including, but not limited to, those activities listed in Paragraph 27.a. ofthis
Consent Decree, and (ii) graats the right to enforce the land/water use restrictions listed in
Paragraph 27.b. and c. of this Consent Decree, or other restrictions that EPA determines are
necessary to imple}nent, ensure non-interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. Such Settling Defendants shall grant
the access rights and the rights to enforce the land/water use restriétions to one or more ofthe
following persons, as determined by EPA, (i) the United States, on behalfof EPA, and its
representatives, (i1) the State and its represéntatives, (i11) the Settling Generator/Transporter
Defendants and their representatives, and/or (iv) other appropriate grantees. Such Settling
Defendants shall, within 15 days of any request by EPA under this Consent Decree, submit to
EPA for review and approval with respect to such property.

(1) A draft easement, in substantially the form attached hereto as Appendix

C-3, that is enforceable under the laws ofthe State of Ohio, free and clear of all
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prior liens and encumbrances (except as approved by EPA), and acceptable under
the Attorney General's Title Regulations promulgated pursuant to 40 U.S.C. § 255;
and

(2) A current title commitment or report prepared in accordance with the

U.S. Department of Justice Standards for the Preparation of Title Evidence in I and

Acquisitions by the United States (1970) (the "Standards"). Within 30 days of
EPA's approval and acceptance of the easement, such Settling Defendants shall
update- the title search and, ifit is determined that nothing has occurred since the
effective date of the commitment or report to affect the title adversely, record the
easement with the Recorder's Office of Butler County. Within 30 days of
recording the easement, such Settling Defendants shall provide EPA with final title

evidence acceptable under the Standards, and a certified copy ofthe original

recorded easement showing the clerk's recording stamps.

28. Ifthe Site, or any other property where access and/or land/water use restrictions are

needed to implement this Consent Decree, is owned or controlled by persons other thah any of the

“Settling Defendants, Settling Generator/Transporter Defendants shall use best efforts to secure

from such persons:

a.  an agreement to provide access thereto for Settling Generator/Transporter

Defendants, as well as for the United States on behalf of EPA, and .the State, as well as their

representatives (including contractors), for the purpose of conducting any activity related to this

Consent Decree including, but not limited to, those activities listed in Paragraph 27.a. of this

Consent Decree;
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b. an agreement, enforceable by the Settling Generator/Transporter Défendants and
the United States, to abide by the obligations and restrictions established by Paragraph é7.b. of
this Consent Decree, or that are otherwise necessary to implement, ensure non-interference with,
or ensure the protectiveness of the remedial measures to be performed pursuant to this Consent
Decree; and

c. ifEPA so requests, the execution and recording in the Recorder's Office of
Butler County, State of Ohio, of an easement, running with the land, that ('i) grants a right of
access for the I;mrpose of conducting any activity related to this Consent Decree .including, but not
limited to, those acti\_/ities listed in Paragraph 27.a. of this Consent Decree, and (ii) grants the right
to enforce the land/water use restrictions listed in Pafagraph 27.b and c. ofthis Consent Decree, or
other restrictions that EPA determines are necessary to implement, ensure non-interference with,
or ensure the protectiveness ofthe remedial measures to be performed pursuant to this Consent
Decree. The acceés rights and/or rights to enforce land/water use restrictions shall be granted to
one or more of the following persons, as determined by EPA: (i) the United Statés, on behalfof
EPA, and its representatives, (ii) the State and its representatives, (iii) the Settling Generator/
Transporter Defendants and their representatives, and/or (iv) other appropriate grantees. Within
45 days of any request by EPA pursuant to this Paragraph, Settling Generator/Transporter
Defendants shall submit to EPA for review and approval with respect to such property:

(1) A draft easement, incorporating the land use restrictions set forth in

Appendix C-3, that is enforceable under the laws ofthe State of Ohio, free and

clear of all prior liens and encumbrances (except as approved by EPA), and
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acceptabie under the Attorney General's Title Regulations promulgated pursuant to
40 U.S.C. § 255; and

(2) A current title commitment or report prepared in accordance with the
U.S. Department of Justice Standards for the Preparation of Title Evidence in Land
Acquisitions by the Unitgd States (1970) (the "Standards").

29. Within 30 days of EPA's approval and accéptance of the easement identified in the
preceding Paragraph, Settling Generator/Transporter Defendants shall update the title search and,
if it is determined that nothing has occurred since the effective date of the commitment or report
to affect the title adversely, the easement shall be recorded with the Recorder's Office of Butler
County. Within 30 days ofthe recording of the easement, Settling Generator/Transporter
Defendants shall provide EPA with final title evidence acceptable under the Standards, and a
certified copy ofthe original recorded easement showing the clerk's recording stamps.

30. For pﬁfposes of Paragraph 28,. "best efforts" includes the payment of reasonable sums
of money in consideration of access, access easements, land/water use restrictions, and/or
restrictive easements. With respect to any property owned or otherwise controlled by the Site
owners or operators, past, present, or future, Settling Generator/Transporter Defendants’ best
efforts shall not require the payment of sums of money in consideration of access or in
consideration of use or restrictive easements.

31. Ifany access or land/water use restriction agreements or easement required by
Paragraphs 28.a. or 28.b. ofthis Consent Decree are not obtained within 45 days ofthe date of
entry of this Consent Decree, or any access easements or restrictive easements required by
Paragraph 28.c. ofthis Consent Decree are not submitted to EPA in draft form within 45 days of
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EPA's request for such easements, Settling Generator/Transporter Defendants shall promptly
notify the United States in writing, and shall include in that notification a summary of t}.le steps
that Settling Generator/Transporter Defendants have taken to attempt to comply with Paragraph
28 of'this Consent Decree. The United States may, as it deems appropriate, assist Settling
Generator/Transporter Defendants in obtaining access or land/water use restrictions, either in the
form of contractual agreements or in fhe form of easements running with the land. Settling
Generator/Transporter Defendants shall reimburse the United States in acc'ordance with the
procedures in écctioa XVIII. (Reimbursement of Response Costs By Settling Generator/
Transporter Defendar;ts), for all costs incurred, direct or indirect, by the United States in obtaining
such access and/or land/water use restrictions including, but not limited to, the cost of attorney
time and the amount of monetary consideration paid or just compensation.

32. IfEPA determines that land/water use restrictions in the form of state or local laws,
regulations, ordinaﬁces or other governmental controls are needed to implement the Work, ensure
the integrity and protectiveness thereof, or ensure non-interference therewith, Settling Generator/
Transporter Defendants and Settling Owner/Operator Defendants shall cooperate with EPA's and
the State's efforts to secure such governmental controls.

33. Notwithstanding any provision ofthis Consent Decree, the United States retains all of
its access authorities and rights, as well as all ofits rights to require land/water use restrictions,
including enforcement authorities related thereto, under CERCLA, RCRA ar;d any other

applicable statute or regulations.
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XI. SETTLING OWNER/OPERATOR DEFENDANTS' OBLIGATIONS WITH'

REGARD TO THE TRAN OF PE IN THE SITE
34. Limitations on Ability to Transfer Property; Notice to Successors-in-Title

a. Settling Owner/Operator Defendants agree not to transfer any real property
interest at the Site, other than a utility or public access easement, without the advance approval of
EPA and as provided in Paragraph 35 ofthis Section. At least 60 days prior to any proposed
conveyance, the Settling Owner Defendant(s) seeking to convey the interest shall also give written
notice to EPA,"the Optionee, the Settling Generator/Transporter Defendants, and the State of the
proposed conve};ance:, including the name and address ofthe grantee or Prospective Purchaser,
and the date on which notice of the Consent Decree, access easements, and/or restrictive
easements was given to the Prospective Purchaser or grantee pursuant to Subparagraph b. ofthis
Paragraph. Settling Owner/Operator Defendants also agree to subject any conveyed interest in
real property that is located within the Site, including any utility or public access easements, to
the access and restrictive easements set forth in Section X (Access and Institutional Controls) of
this Consent Decree. Additionally, Settling Owner/Operator Defendants agree to subject any
.conveyed interest in real property that is located within the Site to any conditions imposed by
EPA upon the use ofthe land which are designed to protect the integrity ofthe remedial action at
the Site, or to otherwise protect human health and the environment. The proceeds of any transfers
of the Site to which EPA consents under this Paragraph, in excess ofthe Option Price as defined
by Paragraph 36.b., shall be paid to the Skinner Landfill Special Account, within the Hazardous
Substance Superfund, in accordance with Section XXI (Procedures for the Reimbursement of

Response Costs).

b. With respect to any property owned or controlled by the Settling Owner/

* Operator Defendants that is located within the Site, within 15 days after the entry of this Consent
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Decree, the Settling Owner/Operator Defendants shall submit to EPA for review and approval a
notice to be filed with the Recorder's Office, Butler County, State of Ohio, which shall provide
notice to all successors-in-title that the property is part of the Site, that EPA selected a remedy for
the Site on June 4, 1993, that potentially responsible parties have entered into a Consent Decree
requiring implementation of the remedy and that the Settling Owner/Operator Defendants have
granted an option to OXY USA to purchase the Site as provided in Paragraph 36 ofthis Consent
Decree.

c. Su_eh notice ghall identify the United States District Court in which the Consent
Decree was filed, the name and civil action number of this case, and the date the Consent Decree
was entered by the Court. The Settling Owner/Operator Defendants shall record the notice within
10 days of EPA's approval ofthe notice. The Settling Owner/Operator Defendants shall provide
EPA and the Settling Generator/Transporter Defendants with a certified copy of the recorded
notice within 10, d;1ys of recording such notice.

35. a. Upon submittal ofthe request for approval to transfer any interest in property
located within the Site to EPA, and at least 30 days prior to the conveyance of any such interest
including, but not limited to, fee interests, leasehold interests, and mortgage interests, the Settling
Owner/Operator Defendants conveying the interest shall give the Prospective Purchaser or grantee
written notice of (i) this Consent Decree, (ii) any instrument by which an interest in real property
has been conveyed that confers a right of access to the Site (hereinafter referred to as "access
easements") pursuant to Section X (Access and Institutional Controls), and (iii) any instrument by

which an interest in real property has been conveyed that confers a right to enforce restrictions on
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the use of such property (hereinafter referred to as "restrictive easements") pursuant to Section X
(Access and Institutional Controls).

b. In the event of any such conveyance, the Settling Owner/Operator Defendants'
obligations under this Consent Decree, including, but not limited to, their obligation to provide or
secure access and institutional controls, as well as to abide by such institutional controls, pursuant
to Section X (Access and Institutional Controls) ofthis Consent Decree, shall continue to be met
by the Settling Owner/Operator Defendants. In no event shall the conveyance release or
otherwise affect the liability of the Settling Owner/Operator Defendants to comply with all
provisibns ofthis Consent Decree, absent the prior written consent of EPA. Ifthe United States
approves, the Prospective Purchaser may perform some or all ofthe Work under this Consent
Decree, in accordance with a separate Prospective Purchaser Agreement to be entered into
collectively by the United States, the Settling Generator/Transporter Defendants, and the
Prospective Purche;ser.

36. Grant of Option to Acquire Site to Optionge:

a. As a supplement to and not in limitation ofthe rights granted to EPA and the

Settling Generator/Transporter Defendants under Paragraphs 34 and 35 ofthis Consent Decree
and in consideration of the payment of $5,000.00 (the "Option Consideration") by the Settling
Generator/Transporter Defendants to the Settling Owner/Operator Defendants which shall be
paid within 30 days after the effective date of this Consent Decree,vthe receipt and adequacy of
which consideration is hereby acknowledged, Settling Owner/Operator Defendants grant to
Optionee for the purpose herein provided, the exclusive right at its option to purchase the Site, or
any part thereof, together with all improvements thereon, and all rights, easements and
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appurtenances thereto (such right as it pertains to all or a part of the Site, is hereafter callgd the
"Option") from time to time and ét any time prior to January 1, 2015. Optionee may exercise the
Option as to all or a part ofthe Site by written notice to Settling Owner/Operator Defendants and
may assign the Option as to all or a part of the Site (in which event the Option shall be partially
assignable) by written notice to Settling Owner/Operator Defendants. Notice ofthe exercise of
this Option, if given i_n the manner provided for the delivery of notices under this Consent Decree,
shall be deemed sufficiently given for all purposes.

b. IftheOption is exercised, the Settling Owner/Operator Defendants shall convey
title to the Site or portion thereofas to which the Option is exercised, on the following terms:

(i) The purchase price ("Option Price"). for the ventire Site, shall be the greater of
$£50,000.00 or 5% of: (A) the Net Sale Proceeds received by Optionee as consideration for an
assignment of the exercised or unexercised Option to purchase the Site to a Prospective Purchaser;
or (B) if Optionee o£ its nominee takes title to the Site, the Net Sale Proceeds received by
‘Optionee upon the substantially simultaneous sale ofthe Site to a Prospective Purchaser. Ifthis
Option is exercised for less than the entire Site, the minimum Option Price for such portion of the
Site shall be a pro-rata share ofthe minimum Option Price set forth in the preceding sentence in
the proportion that the area ofthe portion of the Site as to which the Option is exercised bears to
the entire area ofthe Site prior to any exercise of the Option, except that the minimum Option
Price for any parcel which includes all of the frontage ofthe Site on Cincinnati-Dayton Road shall
be $15,000.00.

(i1) For purposes of computation of the Option Price, the term "Net Sale Proceeds”
shall mean the cash proceeds received by the Optionee after payment of all costs incurred in
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connection with its sale ofthe Site (or a portion thereof) or received by the Optionee in
connection with its full or partial assignment of the Option to a Prospective Purchaser, ir;gluding,
but not limited to, (A) real estate tax prorations, (B) the pay-off of mortgages existing on July 23,
1999, (C) realtor's commissions, (D) attorneys' fees incurred by Optionee in connection with the
listing agreement, sale contract and closing, (E) transfer taxes and fees, (F) title the search,
insurance and closing fees and premiums of'title insureré and (G) survey costs, ifany. Any
mortgage or any consensual or nonconsensual liens encumbering the Site E;nd granted or suffered
by Settling Ow;ler/Operator Defendants after July 23, 1999 shall be paid by Settling Owner/
Operator Defendants 1;pon transfer oftitle to the Site (or a portion thereof) pursuant to the Option
(the "Closing") and shall not be considered in the computation of Net Sale Proceeds. The Option
Consideration shall be credited against the Option Price at the Closing. Payment of the Option
Price to the Setﬂing Owner/Operator Defendants shall be made from the Net Sale Proceeds
received by Optionée at the time of or promptly after receipt thereof.

(iii) The balance ofNet Sale Proceeds after payment of the Option Price shall be
paid by the Party receiving these proceeds to the Skinner Landfill Special Account within the
Hazardous Substance Superfund in accordance with Section XXII ofthis Consent Decree.

(iv) Ifthe Option is exercised as to only a part ofthe Site, it shall remain in effect
with respect to the remainder ofthe Site as to which the Option has not been exercised.

(v) Within thirty (30) days after exercise ofthe Option, Settling Owner/Operator
Defendants shall convey marketable and insurable fee simple title to the Site, or any part thereof
aﬁommmmeqmmh%b%nﬂﬂdmdmﬂwOmmmemﬂwOmmmeumgmemd%gmq
by transferable and recordable general warranty deed, with waiver of dower where required, free,
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clear and unencumbered except for charges against the Site that may be satisfied from Closing
proceeds, the terms of this Consent Decree (including any easements or restrictions required
thereunder), other matters acceptable to the Prospective Purchaser and the lien of real property
taxes and installments of assessments. Any spouses of Settling Owner/Operator Defendants
identified as such on Appendix E, for valuable consideration, the receipt and adequacy of which is
hereby acknowledged, have executed this Consent Decree for the purpose of stating such spouses'

agreement to join in the conveyance of the Site, or any part thereof, upon any exercise of the
Option. . L

(vi) Se;tling Owner/Operator Defendants shall do all things necessary or
appropriate to cooperate with all holders of the Optioh (or any part thereof) by signing or
otherwise supporting any and all zoning and other land use and subdivision approval requests, so
long as the Prospective Purchaser pays any out-of-pocket expenses for the same.

(vii): To the extent that the Option is not exercised prior to January 1, 2015,
thereafter it shall be void and ofno further force or effect. This Option shall be binding upon and
shall inure to the benefit ofthe Settling Owner/Operator Defendants, and Optionee, and their
respective heirs, personal representatives, successors and assigns.

(viii) Optionee is authorized to seek purchasers for the Site, or any part thereof,
upon terms deemed by Optionee to be advantageous. Before accepting any proposals for the
purchase ofthe Site, or any part thereof, from any Prospective Purchaser and assigning or

exercising the Option with respect thereto Optionee shall obtain the written approval of EPA, by

complying with the requirements set forth in Paragraph 39 of this Section.
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(ix) The Option may be exercised only for the purpose of and in connection with a
sale of the Site, or any part thereof, to a Prospective Purchaser for the purpose ofreuse ofthe Site.

37. Within 60 days after this Consent Decree has been recorded in the Recorder's
Office, in Butler County, Ohio, EPA shall file a Release of Notice of Federal Lien in the
Recorder's Office, Butler County, State of Ohio. The Release of Notice of Federal Lien shall
release the Notice of Federal Lien filed on November 14,1990, Lien# 38360, Book 56, Page 371,
and shall not release any other lien or encumbrance which may exist upon the Property; providad,
however, that the. Release of Notice of Federal Lien shall be effective only as to the Site, and shall
not serve as a release ofany CERCLA liability that might be asserted by EPA or other potentially
respor;sible parties against any heir of the Settling Owner/Operator Defendants or any succes.sorr
in interest who acquires an interest in the Site. The extent to which this Consent Decree ;nay limit
Settling Owner/Operator Defendants' CERCLA liability for the Site are set forth in Section
XXVII (Covenants i3y Plaintiff With Respeét To Non-De Minimis Parties) and Section XXIX
(Covenants by Settling Defendants, Settling De Minimis Defendants, Settling Federal Agencies,
and Settling De Minimis Federal Agencies).

38.  Notwithstanding the preceding provisions of Paragraph 36 ofthis Section, if
Optionee receives a written offer for the purchase of all or any part of the Site and Optionee has
obtained all approvals required for it to accept such offer and to assign or exercise the Option with
respect to the Site or portion thereof which is the subject of such offer, Optionee shall deliver a
copy of such offer or its notice of intent to exercise the option td Settling Ownet/ Operator
Defendants ("Optionee's Notice"). Provided that it has complied with the requirements of

Paragraph 39 ofthis Section (EPA's Authority With Regard to a Proposal for Site Re-Use),
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Optionee may prc;ceed with the assignment or exercise of the Option unless it receives written
notice from Settling Owner/Opérator Defendants within 15 days following the date of de‘livery of
Optionee's Notice, stating that, Settling Owner/Operator Defendants elect to terminate the Option
("Notice of Election to Terminate Option") with respect to the Site or portion thereof covered by
Optionee's Notice. If Settling Owner/Operator Defendants elect to terminate the option, they
shall pay to Optionee the purchase price set forth in Optionee's Notice, less the Option Price that
would be received by Settling Owner/Operator Defendants under Paragrapﬁ 36. The Notice of
Election to Temvlinate.(_)ption shall be accompanied by a payment equal to 10% of the purchase
price as set forth in Op_tionee's Notice. The Election to Terminate Option shall be accomplished
by Settling Owner/Operator Defendants’ payment of the balance of the purchase price within 15
days thereafter. Upon receiviﬁg full payment for such termination of the Option, Optionee will
execute and deliver to the Settling Owner/Operator Defendants a release of the Option as to all or
the relevant portion of the Site. Optionee shall pay the net amount it receives from Settling
Owner/Operator Defendants for release of the Option, after payment of the costs which Optionee
has incurred with respect to the proposed sale which was the subjéct of the Optionee's Notice and
which would have been deducted from the purchase price under Paragraph 36 (b)(ii) if Settling
Owner/Operator Defendants had not terminated the Option, to the Skinner Landfill Special

Account within the Hazardous Substance Superfund in accordance with Sections XXI and XXII

of this Consent Decree.
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39. EPA's Authority With Regard to a Proposal for Site Re-Use.

a. In the event that the Settling Owner/Operator Defendants propose to ;ell all or
a portion ofthe Site, or the Optionee proposes to exercise all or a portion ofthe Option, and the
sale or exercise of the option reasonably could involve the potential for re-use ofthe Site, the
procedures set forth in this Paragraph shall be followed. The party proposing the plan for re-use,
whether the Settling Owner/Operator Defendants, the Optionee, a Prospective Pu;chaser, or any
other party, shall deliver é request for approval in writing to EPA, accompénied by a copy ofthe
plan for re-use (-)f. the Site along with any agreements with any Parties to this Consent Decree that
relate to the transfer O}any real property interests at the Site and any plan for re-use. These
documents shall be sent to EPA and the State in the manner provided by Section XXXIV.
(Notices and Submissions) ofthis Consent Decree. |

b. EPA may review the plan for re-use, in consultation with the State, pursuant to
the provisions set forth in Section XIII (EPA Approval of Plans And Other Submissions) of'this
Consent Decree, and may approve, disapprove, approve upon conditions, or modify or require that
modifications be made to the plan. EPA may also impose any restrictions upon the re-use ofthe
Site that it determines are necessary to protect human health or the environment or to protect the
integrity ofthe Remedial Action. Any Party to this Consent Decree may challenge EPA's
action(s) regarding the plan for re-use or dispute EPA's determination that restrictions on re-use
are necessary to protect human health or the environment or to protect the integrity of the

Remedial Action under the provisions of Section XXV (Dispute Resolution) ofthis Consent

Decree, under the standards of Paragraph 103 (Arbitrary and capricious standard) ofthat Section.
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XII. REPORTING REQUIREMENTS

40. In addition to any other requirement ofthis Consent Decree, Settling Generator/
Transporter Defendants shall submit to EPA and the State copies of written progress reports.
Progress reports shall be submitted monthly prior to the Certification of Completion of Remedial
Action and quarterly during the O&M Period and shall: (a) describe the actions which have been
taken toward achieving compliance with this Consent Decree during the reporting period;
(b) include a summary ofall results of QA/QC sampling and tests and all o;her data received or
generated by Se-ttling -Generatorflf ransporter Defendants or their contractors or agents during the
reporting period in corlnection with Work performed under this Consent Decree ; (c) with regard
to any sampling that is not conducted pursuant to the requirements of this Consent Decree,
describe, generally, the nature of the sampling which was conducted or is to be conducted, and
identify the environmental media which was or is to be sampied, (d) identify all work plans, plans
and other deliverabl;es required by this Consent Decree which were completed and submitted
during the reporting period; (e) describe all actions, including, but not limited to, data collection
and implementation of work plans, which are scheduled for the next six weeks (prior to the
Certification of Completion of Remedial Action) or for the next quarter (during the O&M period)
and provide other information relating to the progress of construction, including, but not limited
to, critical path diagrams, Gantt charts and Pert charts; (f) include information regarding
percentage of completion, unresolved delays encountered or anticipated that may affect the future
schedule for implementation of the Work, and a description of efforts made to mitigate those
delays or anticipated delays; (g) include any modifications to the work plans or other schedules

that Settling Generator/Transporter Defendants have proposed to EPA or that have been approved

by EPA; and (h) describe all activities undertaken in support ofthe Community Relations Plan
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during the reporting peribd and those to be undertaken in the next six weeks (prior to the
Certification of Completion of Remedial Action) or for the next quarter (during the O&M period).
Settling Generator/Transporter Defendants shall submit these progress reports to EPA and the
State by the tenth day of the month subsequent to the end ofthe reporting period, beginning with
the month following the lodging ofthis Consent Decree until EPA provides the Settling
Generator/Transporter Defendants with a certification pﬁrsuant to Paragraph 57.b. of Section XVI.
(Certification of Completion of the Work). Upon EPA's request, Settling Generator/Transporter
Defendants shall submit the results of any sampling at the Site not conducted pursuant to the
requirements under this Consent Decree, provided that such reporting shall not be considered a
report for the purposes of Section XX VI (Stipulated Penalties) ofthis Consent Decree. If
requested by EPA, Settling Generator/Transporter Defendants shall also provide briefings for
EPA to discuss the progress ofthe Work.

41. The Se£tling Generator/Transpbrter Defendants shall notify EPA ofany change in the
schedule described in the monthly progress report for the performance of any activity, including,
but not limited to, data collection and implementation of work plans, within seven days prior to
the performance ofthe activity. In the event that the reason giving rise for the change in the
schedule occurs less than 7 days prior to the performance ofthe activity, Settling Generator/
Transporter Defendants shall notify EPA verbally or in writing within 72 hours.

42. Upon the occurrence of any event during performance of the Work that Settling
Generator/Transporter Defendants are required to report pursuant to Section 103 of CERCLA or
Section 304 ofthe Emergency Planning and Community Right-To-Know Act (EPCRA), Settling

Generator/Transporter Defendants shall, within 48 hours ofthe on-set of such event, orally notify

the EPA Project Coordinator or the Alternate EPA Project Coordinator (in the event of the

-52-



unavailability ofthe EPA Project Coordinator), or, in the event that neither the EPA Project
Coordinator or Alternate EPA Project Coordinator is available, the Emergency Response‘ Section,
Region V, United States Environmental Protection Agency. These reporting requirements are in
addition to the reporting required by CERCLA Section 103 or EPCRA Section 304.

43. Within 20 days ofthe onset of such an event, Settling Generator/Transporter
Defendants shall furnish to EPA a written report, signed by the Settling Generator/Transporter
Defendants' Project Coordinator, setting forth the events which occurred an.d the measures taken,
and to be taken,- in response thereto. Within 30 days ofthe conclusion of such an event, Settling
Generator/T ransporter—Defendants shall submit a report to EPA setting forth all actions taken in
response thereto. Settling Generator/Transporter Defendants shall simultaneously submit a copy
of the reports to the State.

44. Settling Generator/Transporter Defendants shall submit 3 copies ofall plans, reports,
and data required b); the Remedial Design, the Remedial Action Work Plan, or any other
approved plans to EPA in accordance with the schedules set forth in such plans. Séttling
Generator/Transporter Defendants shall simultaneously submit 3 copies of all such plans, reports
and data to the State.

45. All reports and other documents submitted by Settling Generator/Transporter
Defendants to EPA (other than the monthly and quarterly progress reports referred to above)
which purport to document Settling Generator/Transporter Defendants' compli'ance with the terms

of this Consent Decree shall be signed by an authorized representative of the Settling

Generator/Transporter Defendants.
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XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

46. After review ofany plan, report or other item which is required to be submitted for
approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, directing that the Settling Generator/
Transporter Defendants modify the submission; or (e) any combination of tl.le above. However,
EPA shall not n‘-lodify’\ submission without first providing Settling Generator/Transporter
Defendants at least one notice ofdeficiency and an opportunity to cure within 21 days, except
where t;) do so would cause serious disruption to the Work or where previous submission(s) have
been disapproved due to material defects.

47. In the event of approval, approval upon conditions, or modification by EPA, pursuant
to Paragraph 46 (a),-(b), or (¢), Settling Geherator/Transporter Defendants shail proceed to take

any action required by the plan, report, or other item, as approved or modified by EPA, subject

only to their right to invoke the Dispute Resolution procedures set forth in Section XXV. (Dispute

Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission itselfor disapproves the submission and directs its modification, and the
re-submission submitted by Settling Generator/Transporter Defendants contains the same or
substantially the same material defect, EPA retains the right to seek stipulated penalties as
provided in Section XXVI (Stipulated Penalties).

48. a. Upon receipt ofa notice of disapproval pursuant to Paragraph 46 (d), Settling
Generator/Transporter Defendants shall, within 21 days or such longer time as specified by EPA

in such notice, correct the deficiencies identified by EPA and resubmit the plan, report, or other
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item for approval.. Any stipulated penalties applicable to the submission, as provided in Section
XXVI, shall accrue during the 21-day period or otherwise specified period, but shall not i)e
payable unless the re-submission is disapproved or modified due to a material defect as provided
in Paragraphs 46 and 47.

b. Notwithstanding the receipt of a notice of disapproval pursuant to Paragraph 46
(d), Settling Generator/Transporter Defendants shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion ofthe submission. Implement'ation of any
non-deficient p(;rtion.of a submission shall not relieve Settling Generator/Transporter Defendants
of any liability for stip-ulated penalties under Section XXVI. (Stipulated Penalties).

49. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA méy again require the Settling Generator/Transporter Defendants to
correct the deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right
to modity or develc;p the plan, report or other item. Settling Generator/Transporter Defendants
shall implement any such plan, report, or other item as modified or developed by EPA, subject
only to their right to invoke the procedures set forth in Section XXV (Dispute Resolution).

50. Ifupon resubmission, a plan, report, or item is disapproved or modified by EPA due
to a matenial defect, Settling Generator/Traﬁsporter Defendants shall be deemed to have failed to
submit such plan, report, or item timely and adequately unless the Settling Generator/Transporter
Defendants invoke the dispute resolution procedures set forth in Section XXV (Dispute
Resolution) and EPA's action is overturned pursuant to that Section. The provisions of Section
XXV (Dispute Resolution) and Section XXVI (Stipulated Penalties) shall govern the

implementation of the Work and accrual and payment of any stipulated penalties during Dispute

Resolution. IfEPA's disapproval or modification is upheld, stipulated penalties shall accrue for
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such violation from the date on which the initial submission was originally required, as. provided
in Section XXVI.

51. All plans, reports, and other items (or portion ofa plan, report or other item) required
to be submitted to EPA under this Consent Decree shall, upon approval or modification by EPA,
be enforceable under this Consent Decree, until any reversal of the EPA modifications pursuant to
a dispute resolution process invoked by the Settling Generator/Transporter Defendants, pursuant
to Section XXV ofthis Decree, but only to the extent that the modifications are reversed pursuant
to such-a dispute resolution process.

XIV. PR T RDINATOR

52. Within 20 days oflodging this Consent Decree, Settling Generator/Transporter
Defendants, and EPA will notify each other, in writing, of the name, address, electronic mail
address, and telephone number of their respective designated Project Coordinators and Alternate
Project Coordinator;. If a Project Coordinator or Alternate Project Coordinator initially
designated is changed, the identity ofthe successor will be given to the other Parties at least 5
working days before the changes occur, unless impracticable, but in no event later than the actual
day the change is made. The Settling Generator/Transporter Defendants' Project Coordinator
shall be subject to disapproval by EPA, which disapproval shall not be unreasonably exercised,
and the Project Coordinator shall have the technical expertise sufficient to adequately oversee all
aspects ofthe Work. The Settling Generator/Transporter Defendants' Project Coordinator shall
not bé an attorney for any ofthe Settling Generator/Transporter Defendants in this matter. He or
she may assign other representatives, including other contractors, to serve as a Site representative

for oversight of performance of daily operations during remedial activities.
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53. EPA may designate other representatives, including, but not limited to, EP.A and State
employees, and federal and State contractors and consultants, to observe and monitor the.progress
of any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and
Altemnate Project Coordinator shall have the authority lawfully vested in a Remedial
Project Manager (RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan,
40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate PI‘O_]eCt Coordinator shall
have authority, consistent with the National Contingency Plan, to halt any Work required by this
Consent Decree and toake any necessary response action when s/he determines that conditions at
the Site constitute an z;mergency situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of Waste Material.

54. EPA's Project Coordinator and the Settling Generator/Transporter Defendants' Project
Coordinator will confer, at a minimum, on a monthly basis.

XV. ASSURANCE OF ABILITY TO COMPLETE WORK

55. Within 30 days of entry ofthis Consent Decree, Settling Generator/Transporter
Defendants shall submit to EPA, pursuant to Section XXXIV. (Notices and Submissions), annual
reports of each ofthe Settling Generator/Transporter Defendants which are publically-traded on
the New York Stock Exchange. Until the United States has issued a Certification of Completion
ofthe Remedial Action pursuant to Paragraph 56, each of the publically-traded Settling
Generator/Transporter Defendants shall continue to submit an annual report for the corresponding

year each year on the anniversary date ofthe entry ofthis Consent Decree.

XVI. CERTIFICATION OF COMPLETION

56. Completion ofthe Remedial Action
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a. Within 90 days after Settling Generator/ Transporter Defendants conclude that the
Remedial Action has been fully performed and the Performance Standards set forth in |
subparagraph c. of this Paragraph have been attained, Settling Generator/Transporter Defendants
shall schedule and conduct a pre-certification inspection, to be attended by Settling Generator/
Transporter Defendants, EPA, and the State. If, after the pre-certification inspection, the Settling
_ Generator/Transporter Defendants still believe that the Remedial Action has been fully performed
and the Performance Standards have been attained, they shall submit a repoﬁ, the Remedial
Action Complet-ion Report, and a request for certification to EPA for approval, with a copy to the
State, pursuant to Sect—ion XIII (EPA Approval of Plans and Other Submissions). In the Remedial
Action Completion Report, a registered professional engineer and the Settling
Generator/Transporter Defendants' Project Coordinator shall state that the Remedial Action has
been completed in full satisfaction of the requirements of this Consent Decree. The Remedial
Action Completion Report shall include as-built drawings signed and stamped by a professional
engineer. The Remedial Action Completion Report shall contain the following statement, signed
by a responsible corporate official of a Settling Generator/Transporter Defendant or the Settling

Generator/Transporter Defendants' Project Coordinator:

"To the best of my knowledge, after thorough investigation, I certify that the information
contained in or accompanying this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations."
If, after completion of the pre-certification inspection and receipt and review of the Remedial
Action Completion Report, EPA, after reasonable opportunity to review and comment by the

State, determines that the Remedial Action or any portion thereofhas not been completed in

accordance with this Consent Decree or that the Performance Standards have not been achieved,
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EPA will notify Settling Generator/Transporter Defendants in writing of the activities that must
be undertaken by Seéttling Generator/Transporter Defendants pursuant to this Consent Decree to
complete the Remedial Action and achieve the Performance Standards. Provided, however, that
EPA may only require Settling Generator/Transporter Defendants to perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the "scope of the
remedy selected in the ROD," as that term is defined in Paragraph 15.b. EPA will set forth in the
notice a schedule for performance of such activities or require the Settling Generator/Transporter
Defendants to submits schedule to EPA for approval pursuant to Section XIII (EPA Approval of
Plans and Other Submissions). Settling Generator/Transporter Defendants shall perform all
activities described in the notice in accordance with thé specifications and schedules established
pursuant to this Paragraph, subject to their right to invoke the dispute resolution procedures set
forth in Section XXV. (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent Remedial Action
Completion Report requesting Certification of Completion and after a reasonable opportunity for
review and comment by the State, that the Remedial Action has been performed in accordance
with this Consent Decree and that the Performance Standards have been achieved, EPA will so
certify in writing to Settling Generator/Transporter Defendants. This certification shall constitute
the Certification of Completion of the Remedial Action for purposes of this Consent Decree,
including, but not limited to, Section XXVII (Covenants by Plaintiff With Respect To Non-De
Minimis Parties). Certification of Completion ofthe Remedial Action shall not affect Settling

Generator/Transporter Defendants' other obligations under this Consent Decree.
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c¢. Performance Standards for Certification of Completion of Remedial Action

Settling Generator/Transporter Defendants will have met the Performance _Standa:rds
for purposes of this Paragraph if: (1) The landfill cap meets the Performance Standards set forth
in Paragraph 13.a., (2) The groundwater interception system is capturing all Contaminated Site
Groundwater, and, (3) It is unnecessary pursuant to Paragraph 13.c. for the Settling
Generator/Transporter Defendants to construct the upgradient ground water control system or
after EPA has determined that the upgradient groundwater control system h'as been constructed in
accordance Witﬁ the EPA approved plan.

57. Completion of the Work

a. Within 90 days after Settling Generétor/Transporter Defendants conclude
that all phases ofthe Work (including thirty years of O & M) have been fully performed, Settling
Generator/ Transporter Defendants shall schedule and conduct a pre-certification inspection, to be
attended by Settling"Generator/Transporter Defendants, EPA and the State. If, after the
pre-certification inspection, the Settling Generator/Transporter Defendants still believe that the
Work has been fully performed, Settling Generator/Transporter Defendants shall submit a report,
the Completion of Work Report, by a registered professional engineer, stating that the Work has
been completed in full satisfaction of the requirements of this Consent Decree. The Completion
of Work Report shall contain the following statement, signed by a responsible corporate official
of a Settling Generator/Transporter Defendant or the Settling Generator/ Transporter Defendants'

Project Coordinator:

"To the best of my knowledge, after thorough investigation, I certify that the information
contained in or accompanying this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations."
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If, after review of the Completion of Work Report, EPA, after a reasonable opportunity for
review and comment by the State, determines that any portion of the Work has not been
completed in accordance with this Consent Decree, EPA will notify Settling
Generator/Transporter Defendants in writing of the activities that must be undertaken by Settling
Generator/Transporter Defendants pursuant to this Consent Decree to complete the Work.
Provided, however, that EPA may only require Settling Generator/Transporter Defendants to
perform such activities pursuant to this Paragraph to the extent that such activities are consistent
with the "scope ofthejemedy selected in the ROD,” as that term is defined in Paragraph 15.b.
EPA will set forth in the notice a schedule for performance of such activities or require the
Settlin;g Generator/Transporter Defendants to submit a schedule to EPA for approval pursuant to
Section XIII (EPA Approval of Plans and Other Submissions). Settling Generator/Transborter
Defendants shall perform all activities described in the notice in accordance with the
specifications and s;:hedules established thérein, subject to their right to invoke the dispute
resolution procedures set forth in Section XXV. (Dispute Resolution). )

b. IfEPA concludes, based on the initial or any subsequent request for Certification of
Completion by Settling Generator/Transporter Defendants and after a reasonable opportunity for
review and comment by the State, that the Work has been performed in accordance with this
Consent Decree, EPA will so certify in writing to the Settling Generator/Transporter Defendants,
This certification shall constitute the Certification of Completion of the Work for purposes of this
Consent Decree, including, but not limited to, Section XXVII (Covenants by Plaintiff With

Respect To Non-De Minimis Parties).
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XVII. EMERGENCY RESPONSE

58. In the event of any actionbor occurrence during the performance ofthe Work .Which
causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Settling Generator/Transporter Defendants shall, subject to Paragraph 59, immediately take alt
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, ifthe Project Coordiﬁator is unavailable,
EPA’s Alternate- Project Coordinator. Ifneither ofthese persons is available, the Settling
Generator/Transporter_Defendants shall notify the EPA Emergency Response Section, Region V.
Settling Generator/Transporter Defendants shall take such actions in consultation with EPA's
Project Coordinator or other évailable authorized EPA officer and in accordance with all
applicable provisions of the Health and Safety Plans, the Contingency Plans, and any other
applicable plans or documents developed pursuant to the Remedial Design. In the event that
Settling Generator/Transporter Defendants fail to take appropriate response action as required by
this Section, and EPA takes such action instead, Settling Generator/Transporter Defendants shall
reimburse EPA all costs ofthe response action not inconsistent with the NCP pursuant to Sections
XVIHI (Retmbursement of Response Costs By Settling Generator/Transporter Defendants).

59. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to limit
any authority of the United States a) to take all appropriate action to protect human health and the
environment or to prevent, abate, respond to, or minimize an actual or threatened release of Waste
Material on, at, or from the Site, or b) to direct or order such action, or seek an order from the-

Court, to protect human health and the environment or to prevent, abate, respond to, or minimize

an actual or threatened release of Waste Material on, at, or from the Site, subject to Section
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XXVII (Covenants by Plaintiff With Respect To Non-De Minimis Parties). Nothing in this
Paragraph shall be construed to limit any right that Settling Generator/Transporter Defendants
may have to object to EPA's exercise of such authority.

XVIII. REIMBURSEMENT QOF P IS BY SETTLIN
GENERATO S FENDANT

60. The United States has agreed to compromise a portion of'its claim for Past Response
Costs. This compromise of Past Response Costs is equal to $517,601.72. The United States has
agreed to compromise an additional portion of its claim for Past Response Costs in the form
of Fixed Orphan Sharg Compensation, and Conditional Orphan Share Compensation. The Fixed
Orphan Share Compensation is equal to $2.6 million, and is based upon $10.5 million, the 1999
estimated cost of conducting the Work, if certain remedial contingencies prove unnecessary. The
Conditional Orphan Share Compensation is equal to $800,000, and is based upon $ 4.887 million,
the 1999 estimated cost of conducting the remedial contingencies specified in Appendix H ("the
- 1999 Contingencies Cost Estimate").

61. Within 90 days after the Settling Generator/Transporter Defendants receive EPA's
final report of the results of the first 5 year review, Settling Generator/Transporter Defendants
éhall submit to EPA a revised written estimate, in constant dollars, of the actual and projected
costs for the remedial contingencies specified in Appendix H (the "Revised Remedial
Contingencies Cost Estimate™). EPA has the authority to review the Revised Remedial
Contingencies Cost Estimate submitted by the Settling Generator/Transporter Defendants. If EPA
finds that the Settling Generator/Transporter Defendants' Revised Remedial Contingencies Cost

Estimate includes an accounting error or a cost not attributable to the costs of completing the

Work, EPA will adjust the revised cost estimate accordingly. The costs set forth in Paragraph 86
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of Section XXII (Creation and Use of Skinner Special Account) are excluded from the Revised
Remedial Contingencies Cost Estimate. Settling Generator/Transporter Defendants reserve the
right to dispute any adjustment that EPA makes to the Revised Remedial Contingencies Cost
Estimate pursuant to the dispute resolution provisions of this Consent Decree.

62. The Settling Generator/Transporter Defendants agree to reimburse the United States
for the Conditional Orphan Share Compensation in accordance with the provisions provided
herein.

63. There shall be no adjustment of the Conditional Orphan Share Compensation if
Settling Generator/Transporter Defendants have performed or definitely will perform contingent
items 1, 2, and 3, as specified in Appendix H ifthe Révised Remedial Contingencies Cost
Estimate is equal to or greater than $4,887 million.

64. The Settling Generator/Transporters shall pay to the Hazardous Substances Superfund
$800,000 as reimbu;sement for the Conditional Orphan Share Compensation, if Settling
Generator/Transporter Defendants have not or will not be required to perform any ofthe remedial
contingencies specified in Appendix H.

65. a. Ifthe Revised Remedial Contingencies Cost Estimate is greater than $ 0 but less
than $ 4.887 million the Settling Generator/Transporter Defendants shall pay to the Hazardous
Substances Superfund a percentage of the $800,000 based on the following formula: (1 - (thé
Revised Remedial Contingencies Cost Estimate) / (the Revised Remedial Contingencies Cost
Estimate + the estimated costs of all contingency components of the 1999 Remedial
Contingencies Cost Estimate not included in the Revised Remedial Contingencies Cost Estimate)

x $800,000.
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b. Settling Generator/Transporter Defendants agree that, ifthe formula set fgrth in
subparagraph a. above that determines the amount of monies that they shall re-pay to the
Hazardous Substances Superfund includes costs associated with Item No. 4, as set forth in
Appendix H, they shall not seek any additional orphan share compensation at any time in the

future for such activities.

66. Within 60 days of receipt of a determination for payment of some or all of the
Conditional Orphan Share Compensation, Settling Generator/Transporter shall make such
payment pursuant to the provisions set forth in Section XXI (Procedures for the Reimbursement
of Response Costs).

67. Settling Generafor/Transporter Defendants shall reimburse the EPA Hazardous
Substance Superfund for all Future Response Costs not inconsistent with the National
Contingency Plan. On an annual basis, the United States will send Settling Generator/
Transporter Defendénts a bill, requiring paYment that includes an Itemized Cost Summary for
EPA's Future Response Costs, a cost summary report for the Department of Justice's Future
Response Costs, and copies of EPA's contractor progress reports, or equivalent documentation,
for the billing period, provided that those reports are available and provided that EPA may
determine that part or all of such reports are not releasable under 40 C.F.R. Part 2. Settling
Generator/Transporter Defendants shall make all payments within 60 days of Settling
Generator/"fransporter Defendants' receipt of each bill requiring payment. The Settling
Generator/Transporter Defendants shall make all payments required by this Paragraph in the form
of'a certified or cashier's check or checks made payable to "EPA Hazardous Substance

Superfund” and referencing the EPA Region and Site/Spill ID # 0573, the DOJ case number
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90-11-3-1620 , and the name and addrgss ofthe party making payment. The Settling
Generator/ Transporter Defendar;ts shall send the check(s) to U.S. EPA Region V, Attentgon:
Program Accounting and Analysis Section; Comptroller Branch, P.O. Box 70753, Chicago,
Illinois 60673 and shall send copies of the check(s) to the United States as specified in Section
XXXIV (Notices and Submissions).

68. Settling Generator/Transporter Defendants may contest payment of any Future
Response Costs under Paragraph 67 ifthey determine that the United Stateé has made an
accounting error. or ifthey allege that a cost item that is included represents costs that are
inconsistent with the I\;CP. Such objection shall be made in writing within 60 days ofreceipt of
the bill and must be sent to the United States pursuant to Section XXXIV (Notices and
Submissions). Any such objection shall specifically identify the contested Future Response Costs
and the basis for objection. In the event of an objection, the Settling Generator/Transporter
Defendants shall within the 60 day period pay all uncontested Future Response Costs to the
United States in the manner described in Paragraph 67. Simultaneously, the Settling
Generator/Transporter Defendants shall establish an interest-bearing escrow account in a
federally-insured bank duly chartered in the State of Ohio and remit to that escrow account funds
equivalent to the amount of the contested Future Response Costs. The Settling Generator/
Transporter Defendants shall send to the United States, as provided in Section XXXIV (Notices
and Submissions), a copy of the transmittal letter and check paying the uncor.ltested Future
Response Costs, and a copy of the correspondence that establishes and funds the escrow account,
including, but not limited to, information containing the identity of the bank and bank account

under which the escrow account is established as well as a bank statement showing the initial

balance of the escrow account. Simultaneously with establishment of the escrow account, the
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Settling Generator/Transporter Defendants shall initiate the Dispute Resolution procedures in
Section XXV (Dispute Resolution). Ifthe United States prevails in the dispute, within 5 days of
the resolution of the dispute, the Settling Generator/Transporter Defendants shall pay the sums
due (with accrued interest) to the United States in the manner described in Paragraph 67. Ifthe
Seitling Generator/Transporter Defendants prevail éoncerning any aspect of the contested costs,
the Settling Generator/Transporter Defendants shall pay that portion ofthe costs (plus associated
accrued interest) for which they did not prevail to the United States in the manner described in
Paragraph 67; Settling-Generator/Transporter Defendants shall be disbursed any balance of the
escrow account. The dispute resolution procedures set forth in this Paragraph in conjunction with
the précedures set forth in Section XXV. (Dispute Resolution) shall be the exclusive mechanisms
for resolving disputes regarding the Settling Genérator/Transporter Defendants' obligatio;l to
reimburse the United States for its Future Response Costs.

69. Inthe e;/ent that the payments required by Paragraphs 67 and 68 are not made within
60 days ofthe Settling Generator/Transporter Defendants' receipt of the written determination or
bill, Settling Generator/Transporter Defendants shall pay Interest on the unpaid balance. The
Interest on the reimbursement of Conditional Orphan Share Compensation and Future Response
Costs shall begin to accrue on the date ofthe written determination or bill. The Interest shall
accrue through the date ofthe Settling Generator/Transporter Defendants' payment. Payments of
Interest made under this Paragraph shall be in addition to such other remedies or sanctions
available to Plaintiff by virtue of Settling Generator/ Transporter Defendants' failure to make
timely payments under this Section. The Settling Generator/Transporter Defendants shall make

“all payments required by this Paragraph in the manner described in Paragraph 67.
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XIX. REIMBURSEMENT QF RESPONSE COSTS BY SETTLING FEDERAL AGENCIES
AND SETTLING DE MINIMIS FEDE 1IE -

70. a. As soon as reasonably practicable, after the effective date ofthis Consent Decree,
the United States, on behalf of the Settling Federal Agencies and the Settling De Minimis Federal
Agencies (excluding the United States Postal Service), shall:

(i) On behalfofthe Settling Federal Agencies, pay to the Skinner Landfill Special
Account within the EPA Hazardous Substance Superfund in reimbursement of Future Response
Costs and the Settling Generator/Transporter Defendants’ Response Costs, the respective amounts
indicated in Appe-:ndi;%l of this Consent Decree.

(i) On behalfofthe Settling De Minimis Federal Agencies (excluding the United
States Postal Service) pay to the Skinner Landfill Special Account within the EPA ﬁazardous
Substance Superfund in reimbursement of Past and Future Response Costs and the Settling
Generator/Transporter Defendants' future Response Costs, the respective amounts indicated in
Column A of Appendix F ofthis Consent Decree. i

(iii) On behalfofthe Settling De Minimis Federal Agencies (excluding the United
States Postal Service) and in accordance with instructions provided by a representative of
Plaintiffs' Group, pay the amounts shown in Column B of Appendix F in reimbursement of past
Response Costs incurred by Plaintiffs' Group in connection with the Site.

b. As soon as reasonably practicable after the effective date ofthis Consent Decree,

the United States Postal Service shall:

(i) Pay to the Skinner Landfill Special Account within the EPA Hazardous

Substances Superfund in reimbursement of Past and Future Response Costs and the Settling
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Generator/Transporter Defendants’ future Response Costs, the amount indicated in Column A of
Appendix F.

(i1) In accordance with instructions provided by a representative of Plaintiffs’
Group, pay the amount shown in Column B of Appendix F in reimbursement of past Response
Costs incurred by Plaintiffs' Group in connection with the Site.

71. Ifthe Settling Generator/Transporter Defendants reimburse the United States,
pursuant to Section XVIII (Reimbursement of Response Costs by Settling -Generatorfl' ransporter
Defendants) of t-h‘is Consent Decree, for all or any portion of the Conditional Orphan Share
Compensation, then, ;s soon as reasonably practicable after Settling Generator/Transporter
Defendants have certified to the Settling Federal Agericies pursuant to 28 U.S.C. § 1746 (i) that
the Settling Generator/Transporter Defendants have made such payment to the United States and
(i1) that all disputes between EPA and the Settling Generator/Transporter Defendants regarding
such payment have been finally resolved, the United States, on behalfofthe Settling Federal
Agencies, shali pay the Settling Generator/Transporter Defendants, in accordance with
instructions provided by the Settling Generator/Transporter Defendants, an amount equal to
-0.77231% ofthe amount the Settling Generator/Transporter Defendants paid the United States in
reimbursement of Conditional Orphan Share Compensation.

72. Inthe event that payments required by Paragraph 70 are not made within 30 days of
the effective date ofthis Consent Decree, or in the event that a payment requiréd by Paragraph 71
is not made within 60 days ofthe date on which the Settling Federal Agencies receive the
certification required by that Paragraph, Interest on the unpaid balance shall be paid at the rate
established pursuant to Section 107(a) of CERCLA, 42 U.S.C. §9607(a), commencing on the

effective date ofthis Consent Decree and accruing through the date of the payment.
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73. Each Settling De Minimis Federal Agency's payment includes an amount.for a
premium to cover the risks and uncertainties associated with this settlement, including b1-1t not
limited to, the risk that total response costs incurred or to be incurred at or in connection with the
Site by the EPA or the Hazardous Substance Superfund, or by any private party, will exceed the
estimated total response costs upon which that Settling De Minimis Federal Agency's payments
are based.

74. The parties to this Consent Decree recognize and acknowledge -that the payment
obligations of tﬁe_Settling Federal Agencies and Settling De Minimis Federal Agencies under this
Consent Decree can or—lly be paid from appropriated funds legally available for such purpose.
Nothing in this Consent Decree shall be interpreted or construed as a commitment or requirement

that any Settling Federal Agency or Settling De Minimis Federal Agency obligate or pay funds in

contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable provision of

law.

IMBU P COSTS BY N
SETTLING D FE 1S

75. Within 30 days following the lodging ofthis Consent Decree, each Settling De
Minimis Defendant shall:
a. Pay to the Skinner Landfill Special Account within the EPA Hazardous
Substance Superfund, in reimbursement of Past Response Costs, and Future Response Costs and
Response Costs incurred and to be incurred by the Settling Generator/Transporter Defendants, the
amount listed in Column A of Appendix G ofthis CAonsent Decree. Payments shall be made
pursuant to the provisions set forth in Section XXI (Procedures for Reimbursement of Response

Costs).
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b. In accordance with instructions provided by a representative of Plaintiffs’
Group, pay the amounts shown in Column B of Appendix G in reimbursement of certain
Response Costs incurred by Plaintiffs' Group in connection with the Site;

76. Each Settling De Minimis Defendant's payment includes an amount for a premium to
cover the risks and uncertainties associated with this settlement, including but not limited to, the
risk that total response costs incurred or to be incurred at or in connection with the Site by the
EPA Hazardous Substance Superfund, or by any private party, will exceed the estimated total
response costs upon which Settling De Minimis Defendants' payments are based.

77. In the event that a Settling De Minimis Defendant fails to make payments required by
Paragraph 75 with 30 days ofthe lodging ofthis Consént Decree, that Settling De Minimis
Defendant shall pay Interest on the unpaid balance at the rate established pursuant to Section
107(a) of CERCLA, 42 U.S.C. §9607(a), commencing on the due date of each payment and
accruing through thé date ofthe payment. In addition, ifany Settling De Minimis Defendant fails
to make full payment as required by this Consent Decree, the United States may, in addition to
any other available remedies or sanctions, bring an action against that Settling De Minimis
Defendant seeking payment and/or seeking civil pehalties under Section 122(1) of CERCLA,

42 U.S.C. § 9622(1), for failure to make timely payment.
XXI. PROCEDURES FOR THE REIMBURSEMENT OF RESPONSE COSTS

78. This Section sets forth the procedures for the payment of monies into the Skinner
Landfill Special Account, in reimbursement of EPA's Past and Future Response Costs, and the
reimbursement ofthe future Response Costs of the Settling Generator/Transporter Defendants by
the Settling De Minimis Defendants. The provisions of this Section also apply in the event that

Settling Generator/Transporter Defendants are required to make any re-payment of the
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Conditional Orphan Share Compensation, as set forth in Paragraph 66 of Section XVIII. Settling
Generator/Transporter Defendants' payment of Future Response Costs are not governed l;y this
Section; the procedures for their payment of Future Response Costs are set forth in Paragraph 67
of Section XVIIL

79. At the time an obligation for the reimbursement of Response Costs becomes

incumbent upon a Settling Defendant, pursuant to the provisions ofthis Consent Decree or its

incorporated appendices, that Settling Defendant shall reimburse Response Costs in the following

manner:

a. Payment shall be sent by FedWire Electronic Funds Transfer ("EFT" or wire
transfer) to the U.S. Department of Justice  account in accordance with current electronic funds
transfer procedures, referencing U.S.A.O. file number , the EPA Region and
Site/Spill ID # 0573 and DOj case number, 90-11-3-1620. Payment shall be made in accordance
with instructions pr(;vided to the Settling Defendants by the Financial Litigation Unit of the
United States Attorney's Office for the Southern District of Ohio, Eastern Division," following
lodging of'the Consent Decree. Any payments received by the Department of Justice after 4:00
P.M. (Eastern Time) will be credited on the next business day.

b. The Settling Defendant making the payment shall send notice that such
payment has been made to the United States as specified in Section XXXIV (Notices and
Submissions) and to Anthony Audia, Section Chief, Program Accounting and’ Analysis Section;
Comptroller Branch, ML-10C, U.S. EPA; 77 West Jackson; Chicago, Illinois 60604.

80. In the event that a Settling Defendant's payment obligation (or, if payments are being
made pursuant to a payment schedule, scheduled payment) is less than $10,000, reimbursement

of EPA's Response Costs shall be made by a certified or cashier's check or checks made payable
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to "U.S. Department of Justice." The Settling Defendants shall forward the check(s) to the United
States Attorney's Office, Southern District of Ohio, Attention: Collections, 280 N. High Street,
Fourth Floor, Columbus, Ohio 43215; referencing U.S.A.O. file number , the EPA
Region and Site/Spill ID # 0573, the DOJ case number 90-11-3-1620, and the name and address
ofthe party making payment, and shall send copieé ofthe check(s) to the United States as
specified in Section XXXIV (Notices and Submissions) and Anthony Audia, Section Chief;
Program Accounting and Analysis Section; Comptroller Branch, ML-10C, .U.S. EPA; 77 West
Jackson; Chicaéo, Illinois 60604.

81. In the event that the payments required by this Consent Decree and its incorporated
appen;iices are not made by a particular Settling Deféhdant within 30 days of the date due under
this Consent Decree, the particular Settling Defendant owing the payment obligation shail pay
Interest on the unpaid balance. Interest shall begin to accrue on the date payment was due and
shall continue to ac‘érue through the date ofthe Settling Defendant's payment. Payments of
Interest made under this Paragraph shall be in addition to such other remedies or sanctions
available to Plaintiffby virtue ofthe particular Settling Defendant's failure to make timely
payments under this Section. The Settling Defendant owing Interest shall make all payments
required by this Paragraph in the same manner as that described in Paragraph 67, which sets forth
procedures for the Settling Generator/Transporter Defendants' payment of Future Response Costs.

XXII. CREATION AND USE OF SKINNER SPECIAL ACCOUNT

82. All monies that are to be paid pursuant to this Consént Decree to the EPA Hazardous
Substance Superfund on behalf of the Settling De Minimis Federal Agencies and the Settling
Federal Agencies, by the Settling De Minimis Defendants, by the Settling Owner/ Operator

Defendants, and by any Settling Municipalities reaching a final settlement with EPA pursuant. to
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the Agency's MSW Policy within 30 days of the entry of this Consent Decree, shéll be deposited
in an account designated as the Skinner Landfill Special Account within the EPA Hazardous
Substances Superfund, pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. §9622(b)(3). These
monies shall be retained and used at the Site by EPA to conduct or finance response actions at or
in connection with the Site, including the disbursement of monies potentially available to the
Settling Generator/Transporter Defendants in accordance with this Section. Any monies not
potentially available for disbursement to the Settling Generator/Transporter Defendants may also
be used to reimburse the United States for response costs incurred prior to June 30, 1999.

83. Subject to the terms and conditions set forth in this Consent Decree, EPA agrees to
make available certain funds in the Skinner Landfill Special Account for disbursement to Settling
Generator/Transporter Defendants as partial reimbursement for the Remedial Action to be
gonducted pursuant to this Consent Decree. EPA shall disburse such funds from the Skinner
Landfill Special Acéount to Settling Generétor/Transporter Defendants in accordance with the

procedures set forth in this Section.
84. a. Pursuant to the provisions ofthis Consent Decree, EPA agrees to disburse 80%
ofthe funds received and deposited in the Skinner Landfill Special Account from the settlements
with the Settling De Minimis Federal Agencies, the Settling Federal Agencies, the Settling De
Minimis Defendants, and the Settling Municipalities, including all interest thereon earned from
the date the funds are deposited in the Skinner Landfill Special Account to the date the Settling
Generator/Transporter Defendants submit to EPA the certification or other documents required by
Paragraph 85. Settling Generator/T ranqurter Defendants waive all rights to dispute EPA's

determination of the amount of funds available in the Skinner Landfill Special Account.
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b. To the extent that any monies are generated from any future settleme;nts reached
after the lodging of'this Consent Decree (or after the entry ofthis Consent Decree, in the case of
any additional settlements under the MSW Policy), including monies derived from the Settling
Owner/Operator Defendants or a Prospective Purchaser from the sale ofall or a portion of the
Site, any disbursement of those monies from the Skinner Landfill Special Account to the Settling
Generator/Transporter Defendants will be embodied in a separate settlement agreement between
EPA and the Settling Generator/Transporter Defendants.

85. Cen. ification by ling_Generator/Trangporter Defendants, Within ninety (90) days
ofthe completion of each construction phase ofthe Remedial Action set forth in Paragraph 87 of
this Consent Decree, Settling Generator/Transporter Ijefendants shall submit to EPA a written
cost summary and certification ofthe complete and accurate total costs incurred and paid by
Settling Generator/Transporter Defendants for the particular phase for which reimbursement is
sought. Settling Génerator/Transporter Defendants' certification for each construction phase shall
contain the following statement signed by the Chief Financial Officer of a Settling Generator/
Transporter Defendant, Independent Certified Public Accountant, or other independent person
acceptable to EPA: "To the best of my knowledge, after thorough investigation and review of
Settling Generator/Transporter Defendants' detailed cost documentation of'the [construction
phase for which reimbursement is sought] of the Remedial Action, I certify that the information
contained in or accompanying this submittal is true, accurate, and cbmplete. I am aware
that there are significant penalties for knowingly submitting false information, including the
possibility of fine and imprisonment." The Chief Financial Officer of a Settling Party,
Independent Certified Public Accountant, or other independent person acceptable to EPA

shall also provide a description ofthe cost materials reviewed that support the certification.
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86. Response Costs Excluded From Disbursement. The following costs are e);cluded from
disbursement to the Settling Generator/Transporter Defendants from the Skinner Landﬁli Special
Account and the Settling Generator/Transporter Defendants shall not submit a request for
disbursement that includes any ofthe following cost items: (i) costs incurred by Settling
‘Generator/Transporter Defendants in reimbursing the United States for Conditional Orphan Share
Compensation pursuaﬁt to Paragraph 66 of this Consent Decree; (ii) Future Response Costs paid
pursuant to Paragrapix 67 ofthis Consent Decree; (iii) attorneys' fees or coéts, except for those
attorneys fees o.r costs incurred by Settling Generator/ Transporter Defendants pursuant to Section
X ofthis Consent Dec;ee related to access and institutional controls for purposes of the
implementation ofthe Work; (iv) costs of any response activities Settling Generator/Transporter
Defendants perform that are not required under, or approved by EPA pursuant to, this Consent
Decree; (v) costs related to Settling Generator/ Transporter Defendants' litigation, settlement, or
responsible party or defendant search activities; (vi) internal costs of Settling Generator/
Transporter Defendants, including but not limited to, salaries, travel, or in-kind services; or (vii)
interest or stipulated or other penalties paid pursuant to Paragraphs 69 and 113 ofthis Consent
Decree.

87. Within sixty (60) days of EPA's receipt ofthe Settling Generator/Transporter

- Defendants' complete and accurate cost summary, certification or other documentation required
by Paragraph 85, EPA shall determine whether the construction phase associated with the
certification is complete, and whether the certification is complete. Within 30 days of making
such a determination, EPA shall disburse from the Skinner Landfill Special Account to the
Settling Generator/Transporter Defendants the costs incurred by the Settling Generator/

Transporter Defendants according to the following schedule, and disbursement limitations, set

forth below:
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a. Upon completion ofall the activities to be commenced by December 31, 1999,
as set. forth in Paragraph 12.d. ofthis Consent Decree, and completion of construction of the
groundwater interception system in accordance with the design standards for the interception
system as set forth in the Remedial Design, the disbursement shall equal but not exceed 50% of
the funds available for disbursement (as provided by Paragraph 84) to the Settling
Generator/Transporter Defendants from the Skinner Landfill Special Account.

b. Upon completion ofthe landfill cap according to the Performance Standards set
forth in Section ‘VII., Paragraph 13.a. ofthis Consent Decree, the disbursement shall equal the
remaining monies avaihlable for to disbursement (as provided by Paragraph 84) to the Settling
Generator/Transporter Defendants from the Skinner Landfill Special Account, at the time of
disbursement,

c. After the completion of the activities referred to in sub-Paragraphs (a) and (b)
above, and at six-month intervals after the disbursement of monies following completion of the
landfill cap, to the extent that there are any additional monies received and deposited from the
settlements referred to in Paragraph 84.a., above, those monies available for disbursement to the
Settling Generator/Transporter Defendants, plus any Interest eamed on such amounts pursuant to
the same Paragraph.

88. IfEPA finds that the Settling Generator/Transporter Defendants' certification includes
an accounting error or a cost excluded under Paragraph 86 ofthis Section, EPA shall recalculate
the response costs and disburse the corrected amount. If Settling Generator/Transporter
Defendants find that EPA has made an accounting error, and EPA agrees that such an accounting

error was actually made, EPA shall recalculate the funds available for disbursal from the Skinner

Landfill Special Account. Ifthe Settling Generator/Transporter Defendants’ complete and
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accurate total costs actually expended are less than amounts they are eligible to receive pursuant
to this Section, then Settling Generator/Transporter Defendants may only seek reimburse;nent for
the complete and accurate total costs actually expended.

89. Once EPA determines that the provisions in Paragraph 87 have been met, the .
disbursement of funds from EPA to the Settling Generator/Transporter Defendants will be
determined by the parties in accordancé with applicable law.

90. Termination of Disbursements from the Special Account

EPA's o.bligation to disburse funds from the Skinner Landfill Special Account under this
Consent Decree shall t_erminate: (1) upon EPA's determination that Settling Generator/Transporter
Defendants have submitted a materially false certification, or an inaccurate, incomplete, or
misleading certification, after being given an opportunity to cure the deficiency, or that Settling
Generator/Transporter Defendants failed to submit the certification required under this Consent
Decree; or (ii) upoﬁ EPA's assumption of performance of any portion ofthe Work pursuant to
Paragraph 126 ofthis Consent Decree, where such assumption of Work is not challenged by
Settling Generator/ Transporter Defendants or, if challenged, is upheld under the dispute
resolution provisions in Section XXV ofthis Consent Decree. In the event that EPA assumes
performance of a portion or all ofthe Work, Settling Generator/Transporter Defendants shall be
subject to an enforcement action under Paragraph 116.b. ofthe Consent Decree, including, but not
limited to, stipulated penalties. Settling Generator/Transporter Defendants rﬁay dispute EPA's

termination of special account disbursements pursuant to the Dispute Resolution provisions of this

Consent Decree.
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91. Recapture of Special Account Disbursements

Upon termination of special account disbursements under Paragraph 90 of'this Section,
EPA shall submit a bill to Settling Generator/Transporter Defendants for amounts already
disbursed from the Skinner Landfill Special Account specifically related to the reason for the
termination, with accrued Interest on that amount. The recapture of special account disburséments
under this Paragraph shall not constitute a waiver of criminal liability, and shall not be in lieu of
any penalty provided under this Consent Decree or any other remedy unde; any other applicable
provision of lav;l.‘ Interest shall accrue from the date of disbursement ofthe funds from the
Skinner Landfill Speci_al Account through the date of repayment. Within sixty (60) days of receipt
ofthe bill, Settling Generator/Transporter Defendants shall reimburse the United States for all
amounts billed pursuant to this Paragraph, in the form of a certified or cashier's check made
payable to "Skinner Landfill Special Account.” The check, or a transmittal accompanying the
check, shall reference EPA Region V, Skinner Landfill, West Chester, Ohio, Site ID 0573, the
DOQJ case number, 90-11-3-1620, and the name and address of the Settling Generator/Transporter
Defendants making payment. The Settling Generator/Transporter Defendants shall send the
check(s) to EPA Region V, Attention: Program Accounting and Analysis Section; Comptroller
Branch, P.O. Box 70753, Chicago, Illinois 60673 and shall send copies ofthe check(s) to the
United States as specified under Section XXXIV (Notice and Submissions) of this Consent
Decree, and to Anthony Audia, Section Chief, Program Accounting and Analysis Section;
Comptroller Branch, ML-10C, U.S. EPA; 77 West Jackson; Chicago, Illinois 60604.
Notwithstanding Settling Generator/ Transporter Defendants' rights under Paragraph 92 of'this
Consent Decree, EPA's accounting as to the amount of recapture of funds shall not be subject to

challenge by Settling Generator/ Transporter Defendants pursuant to the Dispute Resolution
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provisions of this Consent Decree or in any other forum. However, Settling Generator/ _
Transporter Defendants shall have the right to contest, pursuant to the Dispute Resolution
provisions of this Consent Decree, an accounting error by EPA where the amount contested
exceeds $5,000, or where EPA's decision as to whether the activities for which amounts are
sought to be recaptured under this Paragraph were specifically related to the reason for the
termination of the disbursement from the special account. -

92. Balgnsz.oﬂszgiaLAgcgunLEunds

After EPA issuf:s its written Certification of Completion of the Remedial Action pursuant
to this Consent Decree and after EPA completes all disbursement(s) to Settling Generator/
Transporter Defendants pursuant to this Section, if any funds remain in the Skinner Landfill
Special Account, EPA may cause all or any portion of such funds to revert to the EPA Hazardous
Substance Superfund. Such reversion of funds to the EPA Hazardous Substance Superﬁmd shall
not be subject to chz;llenge by Settling Genérator/T ransporter Defendants pursuant to the Dispute
Resolution provisions ofthis Consent Decree or in any other forum. )

XXII1. INDEMNIFICATION AND INSURANCE

93. a. The United States does not assume any liability by entering into this agreement or
by virtue of any designation of Settling Generator/Transporter Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling Generator/Transporter Defendants
shall indemnify, save and hold harmless the United States (with the exception of the Settling
Federal Agencies) and its officials, agents, employees, contractors, subcontractors, or
representatives for or from any and all clai_ms or causes of action arising from, or on account of,
negligent or other wrongful acts or omissions of Settling Generator/Transporter Defendants, their

officers, directors, employees, agents, contractors, subcontractors, and any persons acting on their
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behalf or under their control, in carrying out activities pursuant to this Consent Decree, ir_lcluding,
but not limited to, any claims arising from any designation of Settling Generator/Transporter
Defendants as EPA's authorized representatives under Section 104(e) of CERCLA. Further, the
Settling Generator/Transporter Defendants agree to pay the United States (with the exception of
the Settling Federal Agencies) all costs it incurs including, but not limited to, attorneys fees and
other expenses of litigation and settlement arising from, or on account of, claims made against the
United States based on negligent or other wrongful acts or omissions of Settling
Generator/Transporter"Defendants, their officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf dr under their control, in carrying out
activities pursuant to this Consent Decree. The United States shall not be held out as a party to
any contract entered into by or on behalf of Settling Generator/Transporter Defendants in carrying
out activities pursuant to this Consent Decree. Neither the Settling Generator/Transporter
Defendants nor any _'such contractor shall be considered an agent ofthe United States. Nothing in
this Section shall be construed as creating a duty ofthe Settling Generator/Transporter Defendants
to indemnify the Settling Owner/Operator Defendants for Work conducted pursuant to this
Consent Decree. Nothing in this Consent Decree shall be deemed to create any obligation on
behalf of the Settling Generator/Transport Defendants to indemnify the United States for any acts
or omissions ofthe Settling Owner/Operator Defendants, its agents, employees, contractors,

tenants and guests.

b. The United States shall give Settling Generator/Transporter Defendants prompt
notice of any claim for which the United States plans to seek indemnification pursuant to
Paragraph 93. a., and shall consult with Settling Generator/Transporter Defendants prior to

settling such claim.
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94. Settling Generator/Transporter Defendants waive all claims against the United States
for damages or reimbursement or for set-off of any payments made or to be made to the United
States, arising from or on account of any contract, agreement, or arrangement between any one or
more of Settling Generator/Transporter Defendants and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on account of construction delays. In
addition, Settling Generator/Transporter Defendants shall indemnify and hold harmless the United
States with respect to any and all claims for damages or reimbursement arising from or on account
of any contract,'agreement, or arrangement between any one or more of Settling Generator/
Transporter Defendants and any person for performance of Work on or relating to the Site,
including, but not limited to, claims on account of coﬁstruction delays.

95. No later than 15 days before commencing any on-site Work, Settling Generator/
Transporter Defendants shall, by contract, require their contractors to secure, and maintain until
the first anniversary.- of EPA's Certification of Completion ofthe Remedial Action pursuant to
Paragraph 56.b. of Section XVI (Certification of Completion) comprehensive general liability
insurance with limits of $1 million dollars, combined single limit, and automobile liability
insurance with limits of $1 million dollars, combined single limit, naming the United States as an
additional insured. In addition, for the duration ofthis Consent Decree, Settling
Generator/Transporter Defendants shall satisfy, or shall ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of worker's
compensation insurance for all persons performing the Work on behalf of Settling
Generator/Transporter Defendants in furtherance of this Consent Decree. Prior to commencement
ofthe Work under this Consent Decree, Settling Generator/Transporter Defendants shall provide

to EPA certificates of such insurance and a copy of each insurance policy. Settling
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Generator/Transporter Defendants shall, by contract, require their contractors to resubmit such
certificates and copies of policies each year on the anniversary of the effective date of'this
Consent Decree. If Settling Generator/Transporter Defendants demonstrate by evidence
satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to that
described above, or insurance covering the same risks but in a lesser amount, then, with respect to
that contractor or subcontractor, Settling Generator/Tranéporter Defendants need provide only that
portion of the insurance described above which is not maintained by the contractor or
subcontractor. . ..
XXIV. FORCE MAJEURE

96. "Force majeure," for purposes ofthis Consent Decree, is defined as any event arising
from causes beyond the control ofthe Settling Generator/Transporter Defendants, of any entity
controlled by Settling Generator/Transporter Defendants, or of Settling Generator/Transporter
Defendants' contraciors, that delays or prevénts the performance of any obligation under this
Consent Decree despite Settling Generator/Transporter Defendants' best efforts to fulfill the
obligation. The requirement that the Settling Generator/Transporter Defendants exercise "best
efforts to fulfill the obligation" includes using best efforts to anticipate any potential force
majeure event and best efforts to address the effects of any potential force majeure event (1) as it
is occurring and (2) following the potential force majeure event, such that the delay is minimized
to the greatést extent possible. "Force Majeure” does not include financial inability to complere
the Work or a failure to attain the Performance Standards.

97. Ifany event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by a force majeure event, the Settling

Generator/Transporter Defendants shall notify orally EPA's Project Coordinator or, in his or her
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absence, EPA's Alternate Project Coordinator or, in the event both of EPA's designated
representatives are unavailable, the Director ofthe Superfund Division, EPA Region V, v;/ithin 72
hours of when Settling Generator/Transporter Defendants first know that the event might cause a
delay. Within 14 days thereafter, Settling Generator/Transporter Defendants shall provide in
writing to EPA and the State : (1) an explanation and description ofthe reasons for the delay;
(2) the anticipated duration ofthe delayv; (3) all actions taken or to be taken to prevent or minimize
the delay; (4) a schedule for implementation of any measures to be taken to- prevent or mitigate
the delay or the .effectlc_)f the delay; (5) the Settling Generator/Transporter Defendants' rationale
for attributing such del—ay to a force majeure event if they intend to assert such a claim; and, (6) a
statement as to whether, in the opinion ofthe Settling Generator/Transporter Defendants, such
event may cause or contribute to an endangerment to public health, welfare or the environment.
The Settling Generator/Transporter Defendants shall include with any notice all available
documentation suppbning their claim that the delay was attributable to a force majeure. A
material failure to comply with the above requirements shall preclude Settling Generator/
Transporter Defendants from asserting any claim of force majeure for that event for the period of
time of such failure to comply, and for any additional delay caused by such failure. Settling
Generator/Transporter Defendants shall be deemed to know of any circumstance of which Settling
Generator/Transporter Defendants, any entity controlled by Settling Generator/Transporter
Defendants, or Settling Generator/Transporter Defendants' contractors knew o.r should have
known.

98. If EPA, after a reasonable opportunity for review and comment by the State, agrees

that the delay or anticipated delay is attributable to a force majeure event, the time for

performance of the obligations under this Consent Decree that are affected by the force majeure
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event will be extended by EPA, after a reasonable opportunity for review and comment by the
State, for such time as is necessary to complete those obligations. An extension ofthe time for
performance of the obligations affected by the force majeure event shall not, of itself, extend the
time for performance of any other obligation. If EPA, after a reasonable opportunity for review
and comment by the State, does not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, EPA will notify the Settling Defendants in writing of its
decision. IfEPA, after a reasonable opportunity for review and comment by the State, agrees that
the delay is attributable to a force majeure event, EPA will notify the Settling Generator/
Transporter Defendants in writing of the length ofthe extension, if any, for performance of the
obligat.ions affected by the force majeure event.

99. If the Settling Generator/Transporter Defendants elect to invoke the dispute |
resolution procedures set forth in Section XXV (Dispute Resolution), they shall do so no later
than 15 days after réceipt of EPA's notice. In any such proceeding, Settling Generator/Transporter
Defendants shall have the burden of demonstrating by a preponderance of the evidence that the
delay or anticipated delay has been or will be caused by a force majeure event, that the duration of
the delay or the extension sought was or will be warranted under the circumstances, that best
efforts were exercised to avoid and mitigate the effects ofthe delay, and that Settling Generator/
Transporter Defendants substantially complied with the requirements of Paragraphs 96 and 97,
above. If Settling Generator/Transporter Defendants carry this burden, the delay at issue shall be
deemed not to be a violation by Settling Generator/Transporter Defendants of the affected

obligation ofthis Consent Decree identified to EPA and the Court.
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XXV. DISPUTE RESOLUTION

100. Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall apply to and be the exclusive mechanism to resolve all
disputes arising under or with respect to this Consent Decree, regardless of whether this Section is
expressly cited in the provision under which the dispute arises. However, the procedures set forth
in this Section shall not apply to actions by the United States to enforce obligations ofthe Settling
Defendants that have not been disputed in accordance with this Section.

101. Any dispute which arises under or with respect to this Consent Decree shall in the
first instance be the subject of good faith negotiations between the parties to the dispute. The
period for good-faith negotiations shall not exceed 20 days from the tirhe the dispute arises,
unless it is modified by writtén agreement of the parties to the dispute. The dispute shall be
c_onsidered to have arisen when one Party receives a written Notice of Dispute from the other
Party.

102. a. In the event that the parties cannot resolve a dispute by informal negotiations
under the preceding Paragraph, then the position advanced by EPA shall be considered binding
unless, within 14 days after the conclusion ofthe good faith negotiation period, Settling
Defendants invoke the formal dispute resolution procedures of this Section by serving on the
United States a written Statement of Position on the matter in dispute, including, but not limited
to, any factual data, analysis or opinion supporting that position and any supporting
documentation relied upon by the Settling Defendants. The Statement of Position shall specify
the Settling Defendants' position as to wh¢ther formal dispute resolution should proceed under

Paragraph 103 or Paragraph 104.
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b. Within 14 days after receipt of Settling Defendants' Statement of Pos‘ition, EPA
will serve on Settling Defendants its Statement of Position, including, but not limited to,‘any
factual data, analysis, or opinion supporting that position and all supporting documentation relied
upon by EPA. EPA's Statement of Position shall include a statement as to whether formal dispute
resolution should proceed under Paragraph 103 or 104. Within 15 days after receipt of EPA's
Statement of Position, Settling Defendants may submit a Reply.

c. Ifthere is disagreement between EPA and the Settling Défendants as to whether
dispute resolutic;n should proceed under Paragraph 103 or 104, the parties to the dispute siaall
follow the procedures set forth in the Paragraph determined by EPA to be applicable. However, if
the Settling Defendants ultimately appeal to the Court to resolve the dispute, the Court shall-
determine which Paragraph is applicable in accordance with the standards of applicability set
forth in Paragraphs 103 and 104.

103. Formai dispute resolution for disputes pertaining to the selection or adequacy of any
response action and all other disputes that are accorded review on the administrative record under
applicable principles ofadministrative law shall be conducted pursuant to the procedures set forth
in this Paragraph. For purposes of this Paragraph, the adequacy of any response action includes,
without limitation: (1) the adequacy or appropriateness ofplans, procedures to implement plans,
or any other items requiring approval by EPA under this Consent Decree; and (2) the adequacy of
the performance of response actions taken pursuant to this Consent Decree. Nothing in this
Consent Decree shall be construed to allow any dispute by Settling Defendants regarding the
validity of the provisions ofthe ROD or Remedial Design.

a. An administrative record of the dispute shall be maintained by EPA and shall

contain all statements of position, including supporting documentation, submitted pursuant to this
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Section. Where appropriate, EPA shall allow submission of supplemental statements of position
by the parties to the dispute; provided that all parties to this Consent Decree, as provided in the
Notice and Submissions section of this Consent Decree (Section XXXIV), shall be served with
such statements of position and supplemental statements.

b. The Director of the Superfund Division, EPA Region V, will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 104.a. This decision shall be binding upon the Settling Defendants, subject only to the
right to seek jud.icial review pursuant to Paragraph 103.C. and d.

¢. Any administrative decision made by EPA pursuant to Paragraph 105.b. shall be
reviewable by this Court, provided that a motion for jﬁdicial review ofthe decision is filed by the
Settling Defendants with the Court and served on all Parties within 30 days ofreceipt of EPA's
decision. The motion shall include a description ofthe matter in dispute, the efforts made by the
parties to resolve it,ithe reliefrequested, and the schedule, ifany, within which the dispute must
be resolved to ensure orderly implementation ofthis Consent Decree. The United States may file
a response to Settling Defendants' motion in accordance with the Federal Rules of Civil Procedure
and any applicable local rules ofthis Court.

d. In proceedings on any dispute governed by this Paragraph, Settling Defendants
shall have the burden of demonstrating that the decision of the Superfund Division Director is
arbitrary and capricious, contrary to the provisions ofthis Consent Decree, or otherwise not in
accordance with law. Judicial review of EPA's decision shall be on the administrative record
compiled pursuant to Paragraph 103.a. The administrative record may be supplemented where

allowed by applicable principles of administrative law.
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104. Formal disphte resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendants' Statement of Position submitted
pursuant to Paragraph 102, the Director ofthe Superfund Division, EPA Region V, will issue a
final decision resolving the dispute. The decision of thev Director, Superfund Division shall be
binding on the Settling Defendants unless, within 30 days of re;:eipt of the decision, the Settling
Defendants file 'with the Court and serve on the parties a motion for judicial review of the decision
setting forth the matter in dispute, the efforts made by the parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute must be resolved to ensure orderly
implementation ofthe Consent Decree. The United States may file a response to Settling
Defendants' motion.

b. thwithstanding Paragraph Q of Section 1 (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be govemned by applicable
principles of law.

105. The invocation of formal dispute resolution procedures under this Section shall not
extend, postpone or affect in any way any obligation of the Settling Defendants under this
Consent Decree, not direvctly in dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed
pending resolution ofthe dispute as provided in Paragraph 113. Notwithstanding the stay of

payment, stipulated penalties shall accrue from the first day of noncompliance with any applicable

provision ofthis Consent Decree. In the event that the Settling Defendants do not prevail on the
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disputed issue, stipulated penalties shall be assessed and p;
(Stipulated Penalties).

XXVI. STIPULATED PEf

106. Settling Generator/Transporter Defendants si

stipulated penalties in the amounts set forth in Paragraphs

Operator Defendants shall be liable to the United States fc

forth in Paragraph 110, for failure to comply with the reqi

specified below, unless excused under Section XXIV (Force Majeure) or Paragraph 117.
"Compliance" by Sett;ing Generator/Transporter Defendants shall include completion ofthe Work
or portion thereof, under this Consent Decree or any work plan or other plan approved under this
Consent Decree identified below in accordance with all applicable requirements of law, this
Consent Decree, the Remediél Design, and any plans or othér documents approved by EPA

pursuant to this Consent Decree and within the specified time schedules established by and

approved under this Consent Decree. - B

107. The following stipulated penalties shall accrue per violation per day:

PENALTY PER VIOLATION PER DAY

DAY 3 TO 31 TO OVER
DAY 30 60 DAYS 60 DAYS

REMEDY COMPONENT

a.. Initiation of all remaining field
work, as defined by Paragraph 12.e.
before EPA's approval ofthe Remedial
Action Work Plan and

Authorization to Commence

$2500 $3750 $7500
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PENALTY PER VIOLATION PER DAY
REMEDRY COMPONENT
DAY 3TO 31 TO OVER
DAY 30 60 DAYS 60 DAYS
b. Failure to implement the
Following Components ofthe
Remedial Action, Pursuant
to the Performance Standards
and According to the Schedule
Set Forth in the Remedial
Action Work Plan and this Consent Decree;

1. Mobilize to
the Site and begin Work
within 30 days after
EPA's approval ofthe
Remedial Action Work Plan
and Authorization to Commence

$2500 $3750 $7500
2. Maintain a temporary fence during
construction of the Remedial Action
and repair and maintain
existing permanent fence following :
completion of the remedial action $1000 $2000 $3750

3. Begin excavation and
consolidation of
contaminated soils $2500 $3750 $7500

4. Install Cover system $2500 $3750 $7500

5. Begin construction
of groundwater

trench and construction
of groundwater treatment
system, iftreatment

system needed. $2500 $3750 $7500
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6. Implement an air

emission and surface water

monitoring program during

the construction of the

Remedial Action $2500 $3750 $7500

7. Implement O&M

groundwater monitoring

according to the

monitoring requirements

and schedule contained

in the O&M Plan. $2500 $3750 - $7500

8. Failure to initiate

activities required by the O&M

Plan in the event that -

contaminant levels above

the Modified Trigger

Levels are detected at _

the Points of Compliance. . $3500 $6000 $ 10,000

9. Failure to

treat ground-water

to the pre-treatment

standards ofthe POTW,

or meet other substantive limits

approved by EPA as part of -
the O&M plan on a

surface water discharge,

whichever is applicable,

prior to discharge. $2500 $3750 $7500

10. Implementation of O&M
requirements for cover

system $2500 $3750 $7500

11. Failure to give EPA
72 hours notice of any
change in the schedule

for Work $1500 $2000 $4000
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12. For situations other than
Subparagraph b.8 of'this Paragraph,
failure to give notice or take action
to abate an endangerment

under Section XVII

(Emergency Response) $£3500 $6000 $10,000

108. The following stipulated penalties shall accrue per violation per day for material
failure to submit timely or adequate reports (or other written documents), or, as required by EPA,

any revisions to the following written documents, pursuant to this Consent Decree:

- PENALTY PER VIOLATION PER DAY
DAY 3 TO 31 TO OVER
DAY 30 00 DAYS 60 _DAYS
Report or Document: ‘

Revisions to the

Remedial Action

Work Plan if

required by EPA, and otherwise

not separately identified in this

Paragraph. $2500 $3750 $7500

Monthly Progress

Reports during RA

Prefinal Inspection

Report, Remedial Action
Completion Report,
Completion of Construction
Report, and Completion

of Work Report $500 $1000 $2500

Quarterly Progress
Reports during O&M $500 $1000 $2500

Performance Standard
Verification Plan $2500 $3750 $7500

Design Plans and _
Specifications $2500 $3750 $7500
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Contingency Plan $2500 §3750 $7500

Health and Safety $2500 $3750 $7500
Plan
Operation and Maintenance Plan $2500 $3750 $75C0
O&M Quality Assurance $2500 $3750 $7500
Plan

109. Notwithstanding Paragraphs 107 and 108, if Settling Generator/Transporter
Defendants comiplete construction of the landfill cap and the groundwater interception system
according to the c.:onst.f_uction completion date set forth in the EPA-approved schedule established
pursuant to the provisions of Paragraph 12.e. ofthis Consent Decree, all stipulated penalties
assessed against such Defendants for failures to comply with this Decree prior to thét date shall be
waived, with the exception of the stipulated penalties set forth in Subparagraphs 107..b.8,107.b.9,
107.b.12 ofthis Section.

110. Settling Owner/Operator Defendants shall be liable to the United States for
stipulated penalties in the amounts set forth below for failure to comply with the requirements of
this Consent Decree specified below, unless excused under Section XXIV. (Force Majeure) or
Paragraph 117: (a) failure to provide access as required by Section X ofthis Consent Decree:
$10,000 per day; (b) allowing or permitting other persons to bring Waste Material or Scrap Metal
on the Site: $10,000 per day until the Waste Material or Scrap Metal is removed; (c) failure to
refrain from using the Site or such other property in a manner that would interfere with or
adversely affect the integrity or protectiveness of the remedial measures to be implemented upder

this Consent Decree: $10,000 per day; and (d) failure to execute and record, if EPA so requests,

an easement running with the land consistent with the requirements of Paragraph 27(d) ofthis

Consent Decree: $7500 per day. In addition to the foregoing stipulated penalties for which the
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Settling Owner/Operator Defendants shall be liable to EPA, Settling Owner/Operator Defendants
shall be liable to the Settling Generator/Transporter Defendants for all costs and attomey-s fees
incurred by the Settling Generator/Transporter Defendants under this Consent Decree as a result
of Settling Owner/Operator Defendants' failure to comply with this Consent Decree.

111. All penalties shal} begin to accrue on the third day after either the day when the
complete performance is due or the day a violation occurs, and shall continue to accrue through
the final day ofthe correction ofthe noncompliance or completion ofthe aétivity. However,
stipulated penalt.ics shall not accrue: (1) with respect to a deficient submission under Section XIII
(EPA Approval of PlaI;s and Other Submissions), during the period, ifany, beginning on the 31st
day after EPA's receipt of such submission until the date that EPA notifies Settling Defendants of
any deficiency; (2) with respect to a decision by the Director ofthe Superfund Division, EPA
Region V, under Paragraph 103.b. or 104.a. of Section XXV (Dispute Resolution), during the
period, ifany, begirfning on the 21st day after the date that Settling Defendants' reply to EPA's
Statement of Position is received until the date that the Director issues a final decision regarding
such dispute; or (3) with respect tojudicial review by this Court of any dispute under Section
XXV (Dispute Resolution), during the period, ifany, beginning on the 31st day after the Court's
receipt of the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations ofthis Consent Decree.

112. Following EPA's determination that Settling Defendants have failed to comply with a

requirement of this Consent Decree, EPA shall give Settling Defendants written notification of the

same and describe the noncompliance. EPA may send the Settling Defendants a written demand
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for the payment ofthe penalties. Howeyer, penalties shall accrue as provided in the preceding
Paragraph regardless of whether EPA has notified the Settling Defendants ofa v.iolation.‘

113.a. All penalties accruing under this Section shall be due and payable to the United
States within 60 days ofthe Settling Defendants' receipt from EPA ofa demand for payment of
the penalties, unless Settling Defendants invoke the dispute resolution procedures under Section
XXV. (Dispute Resolution). Settling Owner/Operator Defendants shall pay stipulated penalties
when due according to the procedures set forth in Subparagraph b. ofthis faragraph. Even
though penalties- are due and payable, Settling Generator/Transporter Defendants may deposit
stipulated penalties int—o an interest-bearing escrow account, except for those penalties accruing
under Subparagraphs 107.b.8., 107.b.9, and 107.b.12 of this Section, which shall be paid when
due according to Subparagraph b. ofthis Paragraph. Settling Generator/Transporter Defendants
shall send notice ofthe establ.ishment ofthe interest-bearing escrow account and the amounts
deposited thereto as.'provided in Section XXXIV (Notices and Submissions). IfEPA certifies to
the escrow agent that Settling Generator/Transporter-Defendants have completed construction by
the Construction Completion Date, Settling Generator/Transporter Defendants shall be paid the
balance in the escrow account. IfEPA certifies to the escrow agent that the Settling
Generator/Transporter Defendants have not completed construction by the Construction
Completion Date, the balance df the escrow account shall be paid to the United States pursuant to
Subparagraph b. ofthis Paragraph. As to any stipulated penalty arguably subj;:ct to waiver
pursuant to Paragraph 109, to the extent to which Settling Generator/Transporter Defendants had
an opportunity to invoke the dispute resolution provisions of this Consent Decree, whether or not

exercised, Settling Generator/ Transporter Defendants may not dispute whether a violation giving

rise to stipulated penalties actually occurred or the amount of stipulated penalties assessed, or any
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other issues regarding the violations or the stipulated penalties. Additionally, Settling _
Generator/Transporter Defendants shall not be entitled, as ofright, to a waiver of stipulated
penalties pursuant to Paragraph 109 unless EPA determines during the Pre-Final Inspection that
Settling Generator/Transporter Defendants have strictly complied with the construction
performance standards set forth in Paragraph 13.a. and b.(1) and (2) (or as otherwise subsequently
modified by EPA) and completed construction by the Construction Completion Date. Substantial
completion of construction by the Construction Completion Date shall not entitle Settling
Generator/Transporter-Defendants to a waiver of accrued stipulated penalties pursuant to

Paragraph 109.

Il 13.b. All payments to the United States undef this Section shall be paid by certified or
cashier's check(s) made payable to "EPA Hazardous Substances Superfund” and shall be ﬂaailed
to U.S. EPA, Region V, Attention: Program Accounting and Analysis Section, Comptroller
Branch, P.O. Box 76753, Chicago, Illinois 60673. Each payment shall indicate that the payment
is for stipulated penalties, and shall reference the EPA Region and Site/Spill ID #0573, the DOJ
Case Number 90-11-3-1620, and the name and address of the party n;aking payment. Copies of
check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be sent to
the United S.tates as provided in Section XXXIV (Notices and Submissions).

114. The payment of penalties shall not alter in any way Settling Defendants' obligation to
complete the performance of the Work required under this Consent Decree.

115. Penalties shall continue to accrue as provided in Parégraph 111 during any dispute
resolution period, but need not be paid, according to the provisions of Paragraph 113, until the

following:
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a. Ifthe dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 60
days of the agreement or the receipt of EPA's decision or order;

b. Ifthe dispute is appealed to this Court and the United States prevails in whole
or in part, Settling Defendants shall pay all accrued penalties determined by the Court to be owed
to EPA within 60 days of receipt ofthe Court's decision or 6rder, except as provided in
Subparagraph ¢ below;

c. If the_ District Court's decision is appealed by any Party, Settling Defendants shall pay
all accrued penalties determined by the District Court to be owing to the United States into an
interest-bearing escrow account within 60 days of recéipt ofthe Court's decision or order. If
applicable, the escrow accouni may be the same account that was established under the provisions
of Paragraph 113.a. Penalties shall be paid into this account as they continue to accrue, at least
every 60 days. W-ithin 15 day; of receipt ofthe final appellate court decision, the escrow agent
shall pay the balance ofthe account to EPA or to Settling Defendants to the extent that they
prevail.

116. a. If Settling Defendants fail to pay stipulated penalties when due, the United
States may institute proceedings to collect the penalties, as well as interest. Settling Defendants
shall pay Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 112.

b. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability of the United States to seek any other remedies or sanctions available
by virtue of Settling Defendants' violation of this Decree or of the statutes and regulations upon

which it is based, including, but not limited to, penalties pursuant to Section 122(1) of CERCLA.
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Provided, however, that the United States shall not seek civil penalties pursuant to Sec';ion 122(1)
of CERCLA for any violation for which a stipulated penalty is provided herein, except in the case
of an intentional violation of the Consent Decree. The Settling Generator/Transporter Defendants
shall not be liable for violations ofthe Consent Decree by the Settling Owner/Operator
Defendants.

117. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion or all stipulated penalties that have accrued pursuant

to this Consent Decree.

XXVII. COVENANTS BY PLAINTIFE WITH RESPECT TO NON-DE MINIMIS PARTIES

118. Except as specifically provided in Paragraphs 123-126 and 128 ofthis Section; in
consideration of: (1) the actions that will be performed and the payments that will be made by the
Settling Generator/Transporter Defendants under this Consent Decree; (2) the payments that will
be made, and the pérformance of the actions set forth in Section X. (Access and Institutional
Controls) and Section XI. (Settling Owner/Operator Defendants' Obligations With Regard to The
Transfer of Real Property Interests in the Site) by the Settling Owner/Operator Defendants; and
(3) the payments that will be made by the Settling Federal Agencies under the terms ofthis
Consent Decree, the United States covenants not to sue or to take administrative action against
the Settling Generator/Transporter Defendants, and the Settling Owner/Operator Defendants,
and EPA covenants not to take administrative action against the Se&ling Federal Agencies,
pursuant to CERCLA Sections 106,107(a) and 113, 42 U.S.C. §§9606, 9607 and 9613, and
RCRA Section 7003, 42 U.S.C. § 6973, relating to the Site.

119. Except with respect to future liability, the United States' covenant not to sue with

respect to the Settling Generator/Transporter Defendants shall take effect upon the entry ofthis
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Consent Decree, and EPA's covenant not to take administrative action against the Settling Federal
Agencies shall take effect upon receipt by the Skinner Landfill Special Account within the
Hazardous Substance Superfund ofthe payments required of the Settling Federal Agencies by
Section XIX (Reimbursement of Response Costs by Settling Federal Agencies and Settling De
Minimis Federal Agencies).

120. Except with respect to future liability, the United States' covenant not to sue with
respect to the Settling. Owner/Operator Defendants shall take effect upon th;e United States' receipt
ofa ceﬁiﬁed cop.>y of the access and restrictive easements that the Owner/Operator Defendants are
required to grant pursu_ant to Section X (Access and Institutional Controls), and their execution of
the option to purchase as required by Section XI ofthis Consent Decree. With respect to future
liability, the United States' covenants not to sue as to the Settling Owner/ Operator Defendants
shall take effect upon the issuance by EPA ofthe Certification of Completion ofthe Remedial
Action.

121.  The United States' covenants in Section XXVII of this Consent Decree are
conditioned upon the satisfactory performance by the Settling Generator/Transporter Defendants
of their obligations and upon the satisfactory performance by each ofthe Settling Owner/Operator
Defendants of its respective obligations under this Consent Decree, and EPA's covenant not to
take administrative action against the Settling Federal Agencies is conditioned upon the
satisfactory performance by the Settling Federal Agencies of their obligations under this Consent
Decree. The United States' covenants in Section XXVII of this Consent Decree extend only to the

Settling Generator/Transporter Defendants and the Settling Owner/Operator Defendants and do

not extend to any other person. EPA's covenant not to take administrative action against the
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Settling Federal Agencies extends only to the Settling Federal Agencies and does not extend tc
any other person.

122. United States' Pre-certification Reservations.

Notwithstanding any other provision of this Consent Decree, the United States reserves,
and this Consent Decree is without prejudice to, the righi to institute procegdings in this action or
in a new actionZ or to issue an administrative order seeking to compel Settling Non-De Minimis
Defendants, and EPA”_Feserves the right to issue an administrative order seeking to compel the
Settling Federal Agencies, to: (1) perform further response actions relating to the Site or (2)
reimburse the United States for additional costs of res-ponse if, prior to Certification of
Completion of the Remedial Action:

(i) conditions at the Site, previously unknown to EPA, are discovered, or

(i) informa;ion, previously unknown to EPA, is received, in whole or in part, and these
previously unknown conditions or information together with any other relevant information
indicate that the Remedial Action is not protective of human health or the environment.

123. United States' Post-certification reservations.

Notwithstanding any other provision of this Consent Decree, the United States reserves,
and this Consent Decree is without prejudice to, the right to institute proceedings in this action or
in a new action, or to issue an administrative order seeking to compel Settling Non-De Minimis
Defendants, and EPA reserves the right to issue an administrative order seeking to compel the
Settling Federal Agencies, to: (1) perform further response actions relating to the Site; or
(2) reimburse the United States for additional costs of response if, subsequent to Certification of

Completion of the Remedial Action:
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(1) conditions at the Site, previously unknown to EPA, are discovered, or

(2) information, previously unknown to EPA, is received, in whole or in part, and
these previously unknown conditions or this information together with other relevant information
indicate that the Remedial Action is not protective of human health or the environment.

124. a. For purposes of Paragraph 122, the information and conditions known to EPA
shall include only that information and t.hose conditions known to EPA as ofthe effective date of
this Consent Decree, as set forth in the interim ROD and in the Record of Decision for the Site
and the adnﬁni;trative-record supporting the interim ROD and the Record of Decision, post-ROD
administrative record, any information submitted to EPA pursuant to the Remedial Design AOC,
including the approved Remedial Design or the UAO.

b. For purposes of Paragraph 123, the information and the conditions known to
EPA shall include only that information and those conditions known to EPA as ofthe date of
Certification of Con.ipletion ofthe Remedial Action, as set forth in the interim ROD and in the
Record of Decision, the administrative record supporting the interim ROD and theHecord of
Decision, any information submitted to EPA pursuant to the Remedial Design AOC, including the
approved Remedial Design, the post-ROD administrative record, the UAO, or in any information

received by EPA pursuant to the requirements of this Consent Decree prior to Certification of

Completion of the Remedial Action.

125. General Reservations of Rights as to Settling Non De Minimis Defendants
and Settling Federal Agencies.

The covenants set forth above do not pertain to any matters other than those expressly
specified in Paragraph 118. The United States reserves, and this Consent Decree is without

prejudice to, all rights against Settling Non De Minimis Defendants, and EPA and the federal
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natural resources trustees reserve, and this Consent Decree is without prejudice to, all rights
against the Settling Federal Agencies, with respect to all other matters, including but not limited |
to, the following:

a. claims based on a failure by any Settling Non-De Minimis Defendant or the
Settling Federal Agencies to meet a requirement of this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or threat of
~ release of Waste Materials outside of the Site;

c. liability for future disposal of Waste Material at the Site, other than as provided
in the ROD, the Wor-t_, or 0£herwise ordered by EPA;

d. liability fqr damages for injury to, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments;

€. ériminal liability;

f ligbility for violations of federal or state law which occurs during or after
implementation ofthe Remedial Action; and

g. With regard to Settling Generator/'fransporter Defendants only, liability, prior to
Certification of Completion of the Remedial Action, for additional response actions that EPA
determines are necessary to achieve Performance Standards, but that cannot be required pursuant
to Paragraph 15 (Modification of the Remedial Design or Related Work Plans). The matters set
forth in this subparagraph are not reserved as to Settling Owner/Operator Defendants and Settling
Federal Agencies.

126. Work Takeover. In the event EPA determines that Settling Generator/Transporter

Defendants have: (i) ceased implementation of any portion of the Work in violation of this

Consent Decree, (ii) are seriously or repeatedly deficient or late in their performance of the Work,
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or (ii1) are implementing the Work in a manner which may cause an endangerment to human
health or the environment, EPA may assume the performance of all or any portions ofthe Work
as EPA determines necessary. Settling Generator/T ransporter Defendants may invoke the
procedures set forth in Section XXV (Dispute Resolution), to dispute EPA's determination that
takeover of the Work is warranted under this Paragraph. Costs incurred by the United States in
performing the Work pursuant to this Paragraph shall be considered Future Response Costs that
Settling Generator/Transporter Defendants shall pay pursuant to Sections XVIII (Reimbursement

of Response Costs by Settling Generator/Transporter Defendants).

XXVIIIL. COVENAN[S WITH RESPECT TO SETTLING DE MINIMIS DEFENDANTS AND

SETTLING DE MINIMIS FEDERAL AGENCIES

127. In consideration of the payments that will be made by the Settling De Minimis
Defendants and the Settling De Minimis Federal Agencies under the terms of this Consent Decree,
and except as specifically provided in Paragraphs 128-130 (Reservations of Rights Specific to
Settling De Minimis Defendants and Settling De Minimis Federal Agencies), the U_nited States
covenants not to sue or take administrative action against any ofthe Settling De Minimis
Defendants, and EPA covenants not to take administrative action against any ofthe Settling De
Minimis Federal Agencies, pursuant to Sections 106 or 107(a) of CERCLA, 42 U.S.C. §§ 9606 or
9607(a), and Section 7003 ofthe Resource Conservation and Recovery Act, 42 U.S.C. § 6973,
relating to the Site. With respect to present and future liability, these covenants shall take effect
for each Settling De Minimis Defendant and for each Settling De Minimis Federal Agency upon
receipt of that Settling De Minimis Defendant's or Settling De Minimis Federal Agency's full
payment as required by Sections XX and XIX, respectively, ofthis Consent Decree. With respect
to each Settling De Minimis Defendant or Settling De Minimis Federal Agency, individually, this
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covenant not to sue is conditioned upon: a) the satisfactory performance by that Settling. De
Minimis Defendant or Settling De Minimis Federal Agency ofall its obligations under this
Consent Decree; b) the veracity ofthe information provided to EPA by that Settling De Minimis
Defendant or Settling De Minimis Federal Agency relating to that Party's involvement with the
Site, and c) the veracity ofthe information provided by that Settling De Minimis Defendant in the
Court-Authorized ADR Allocation Process. These covenants extend only to the Settling De
Minimis Defendants and the Settling De Minimis Federal Agencies and their successors in interest,

and do not extend to any other person.

128. Reservations of Rights Specific to Settling De Minimis Defendants and Settling De_
Minimis Federal Agencies.

The covenants set forth in Paragraph 127 do not pertain to any matters other than those
expressly specified in Paragraph 127. The United States reserves, and this Consent Decree is
without prejudice to, all rights against Settling De Minimis Defendants, and EPA and the federal
natural resource trusfees reserve, and this Consent Decree is without prejudice to, all rights against
the Settling De Minimis Federal Agencies, with respect to all other matters including, but not
limited to, the following;:

a. liability for failure to meet a requirement of this Consent Decree;

b. criminal liability;

c. liability for damages for injury to, destruction of, or loss ofnatural resources, and
for the costs of any natural resource damage assessments; or

d. liability arising from the future arrangement for disposal or treatment ofa
hazardous substance, pollutant or contaminant at the Site after the date of lodging of this Consent

Decree.
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129. Notwithstanding any other provision in this Consent Decree, the United States
reserves, and this Consent Decree is without prejudice to, the right to institute proceedings against
any individual Settling De Minimis Defendant in this action or in a new action or to issue an
administrative order to any individual Settling De Minimis Defendant seeking to compel that
Settling De Minimis Defendant to éerform response actions relating to the Site, and/or to
reimburse the United States for additional costs of response, if information is discovered which
indicates that such Settling De Minimis Defendant contributed hazardous substances to the Site
in such greater amountor of such greater toxic or other hazardous effects that such Settling
De Minimis Defendant no longer qualifies as a de minimis party at the Site because, Settling
De Minimis Defendant contributed greater than 1.5% 6f the total volume of waste disposed of at
the Site; or contributed hazardous substances which are significantly more toxic or are of
significantly greater hazardous effect than other hazardous substances at the Site. The Settling De
Minimis Defendant's‘. reimbursement shall be paid to the Skinner Landfill Special Account within
the Hazardous Substance Superfund, as long as that special account is still maintained by EPA. If
the Skinner Landfill Special Account is no longer maintained, the reimbursement shall be paid
directly to the Hazardous Substance Superfund.

130. Notwithstanding any other brovision in this Consent Decree, EPA reserves, and this
Consent Decree is without prejudice to, the right to issue an administrative order to any individual
Settling De Minimis Federal Agency seeking to compel that Settling De Minimis Federal Agency
to perform response actions relating to the Site, and/or to reimburse EPA for additional costs of
response, if information is discovered which indicates that such Settling De Minimis Federal

Agency contributed hazardous substances to the Site in such greater amount or of such greater
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toxic or other hazardous effects that such Settling De Minimis Federal Agency no longer qualifies
as a de minimis party at the Site because Settling De Minimis Federal Agency contributed greater
than 1.5% ofthe total volume of waste disposed of at the Site; or contributed hazardous substances
which are significantly more toxic or are of significantly greater hazardous effect than other
hazardous substances at the Site. The Settling De Minimis Federal Agency's reimbursement shall
be paid to the Skinner Landfill Special Account within thé Hazardous Substance Superfund, as
long as that special account is still maintained by EPA. Ifthe Skinner Landﬁll Special Account is

no longer maintained, the reimbursement shall be paid directly to the Hazardous Substance

Superfund.

131. Notwithstanding any other provision of this Consent Decree, the United States retains
all authority and reserves rights to take any and all response actions authorized by law. Nothing in
this Paragraph shall be construed to limit any right that Settling Defendants may have to object to

EPA's exercise of such authority.

XXIX. COVENANTS BY SETTLING DEFENDANTS. SETTLING FEDERAL" AGENCIES,
D SETTLING DE MINIMIS F AGENCIE

132. Covenant Not to_Sue by Settling Defendants. Subject to the reservations in
Paragraphs 134,135, and 159, Settling Defendants hereby covenant not to sue and agree not to
assert any claims or causes of action against the United States with respect to the Site, the Work,
past response actions, and Past and Future Response Costs (as defined herein) or this Consent
Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance

Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through
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CERCLA Sections 106(b)(2), 107, 111, 112, and 113,42 .U.S.C. §§ 9606(b), 9607, 9611,9612,
and 9613, or any other provision of law;

b. any claims against the United States, including any department, agency or
instrumentality ofthe United States under CERCLA Sections 107(a) or 113, 42 U.S.C. §§ 9607(a)
or 9613, related to the Site; or,

c. except as provided in >Section XXV (Dispute Resolution), any claims arising out
of response activities at the Site, including claims based on EPA's selection of respohse actions,
oversight of resp;)nse activities or approval of plans for such activities.

133. Covenant_by Settling Federal Agencies and Settling De Minimis Federal Agencies.
Settling Federal Agencies and Settling De Minimis Federal Agencies hereby agree not to assert
any direct or indirect claim for reimbursement from the Hazardous Substances Superfund
(established pursuant to the Internal Revenue Code, 26 U.S.C. §9507) through CERCLA Sections
106(b)(2), 107,11 l,i 12,113, or any other provision of law with respect to the Site, the Work, past
response actions, and Past and Future Response Costs(as defined herein) or this Consent Decree.
This covenant does not preclude demand for reimbursement from the Superfund of costs incurred
by a Settling Federal Agency or Settling De Minimis Federal Agency in the performance of its
duties (other than pursuant to this Consent Decree) as lead or support agency under the National
Contingency Plan (40 C.F.R. Part 300).

134. Each Settling Defendant reserves, and this Consent Decree is without prejudice to:

a. claims against the United States, subject to the provisions of Chapter 171 of
Title 28 ofthe United States Code, for money damages for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission of any employee ofthe United
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States while acting within the scope ofhis office or employment under circumstances where the -
United States, ifa private person, would be liable to the claimant in accordance with the law ofthe
place where the act or omission occurred. However, any such claim shall not include a claim for
any damages caused, in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall any
such claim include a claim based on EPA's selection of response actions, or the oversight or
approval ofthe Settling Generator/Transporter Defendants' plans or activitiés. The foregoing
applies only to ciajms which are brought pursuant to any statute other than CERCLA and for
which the waiver of so;/ereign immunity is found in a statute other than CERCLA;

b. contribution claims against all other Settling Defendants, the Settling Federal
Agencies and Settling De Minimis Federal Agencies in the event any claim is asserted by .the State
of Ohio against a Settling Defendant relating to the Site, but only to the same extent and for the
same matters, transaétions, or occurrences as are raised in the claim ofthe State of Ohio against
that Settling Defendant. : -

c. contribution claims against a Settling De Minimis Defendant or Settling De
Minimis Federal Agency ifinformation is discovered which indicates that such Settling De
Minimis Defendant or Settling De Minimis Federal Agency contributed hazardous substances to
the Site in such greater amount or of such greater toxic or other hazardous effects that such Settling
De Minimis Defendant or Settling De Minimis Federal Agency no longer qualifies as a de
minimis party at the Site because that Settling De Minimis Defendant or Settling De Minimis
Federal Agency contributed greater than 1.5% of'the total volume of waste disposéd of at the Site;

or the hazardous substances contributed by each Settling De Minimis Defendant and each Settling
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De Minimis Federal Agency to the Site are significantly more toxic or are of significantly greater
hazardous effect than other hazardous substances at the Site.

135. Each Settling Non-De Minimis Defendant reserves (a) contribution claims against all
other Settling Non-De Minimis Defendants and the Settling Federal Agencies in the event any
claim is asserted by the United States against any Settling Non-De Minimis Defendant under the
authority of or under Paragraphs 122, 123, and 125 of Section XXVII (Covenants by Plaintiff
with Respect to Non-De Minimis Parties) or by a state or tribal natural resource trustee against a
Settling Non-De minimis Defendant relating to the site for damages for injury to, destruction of, or
loss of natural resources or for the costs of any natural resource damage assessments, but only to
the same extent and for the same matters, transactions,. or occurrences as are raised in the claim of
the United States or state or tribal natural resource trustee against a Settling Non-De Minimis
Defendant, and (b) contribution claims against all Settling De Minimis Defendants and Settling De
Minimis Federal Agencies in the event any claim is asserted by any federal, state or tribal natural
resource trustee against a Settling Defendant relating to the Site for injury to, destruction of, or loss
ofnatural resources or for the costs of any natural resource damage assessments, but only to the
same extent and for the same matters, transactions, or occurrences as are raised in any such claims.
Each Settling De Minimis Defendant reservee contribution claims against all other Settling
Defendants, Settling Federal Agencies and Settling De Minimis Federal Agencies in the event any
claim is asserted by any federal, state or tribal natural resource trustee against a Settling De
Minimis Defendant relating to the Site for injury to, destruction of, or loss of natural resources cor
for the costs of any natural resource damage assessments, but only to the same extent and for the

same matters, transactions, or occurrences as are raised in any such claims.
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136. The Settling Federal Agencies reserve (a) contribution claims against the 'Settling
Non-De Minimis Defendants in the event any claim is asserted by EPA against any Settl'ing
Federal Agency under the authority of or under Paragraphs 122, 123, and 125 of Section XXVII
(Covenants by Plaintiff with Respect to Non-De Minimis Parties), but only to the same extent and
for the same matters, transactions, or occurrences as are raised in the claim of EPA against the
Settling Federal Agency.

137. The Settling Federal Agencies and Settling De Minimis Fedéral Agencies reserve:
(a) contribution 'claims_against the Settling Defendants in the event any claim is asserted by the
State of Ohio against ;ny Settling Federal Agency or Settling De Minimis Federal Agency relating
to the Site, but only to the same extent and for the sarﬁé matters, transactions, or oOCCurTences as are
raised in the claim ofthe State of Ohio against the Settling Federal Agencies or Settling De

| Minimis Federal Agencies, and (b) contribution claims against all Settling Defendants in the event
any claim is asserted by any federal, state or tribal natural resource trustee against a Settling
Federal Agency or Settling De Minimis Federal Agency relating to the Site for damages for injury
to, destruction of, or loss of natural resources or for the costs of any natural resource damage
assesgments, but oﬁly to the same extent and for the same matters, transactions, or occurrences as
are raised in any such claims.

138. Nothing in this Consent Decree shall be deemed to constitute preauthorization
ofa claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, or 40 C.FR.

§ 300.700(d).

139. Waiver of Claims Against De Micromis Parties. Upon the entry of a non-appealable

order judicially approving this Consent Decree, or upon the expiration of any time period for

judicial review of'this Consent Decree, Settling Defendants, Settling Federal Agencies and Settling

De Minimis Federal Agencies agree to dismiss any previously-filed causes of action and agree not
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to assert any new claims or causes of action that they may have for response costs incurred and to
be incurred by the United States and the Settling Defendants, including for contribution, against
any person where the person's liability with respect to the Site is based solely on having arranged
for disposal or treatment, or for transport for disposal or treatment, of hazardous substances at the
Site, or having accepted for transport for disposal or treatment of hazardous substances at the Site,
if:

a. any materials contributed by such person to the Site constituting Municipal Solid
Waste (MSW) o; Municipal Sewage Sludge (MSS) did not exceed 0.2% ofthe total volume of
waste at the Site; and _

b. any materials contributed by such pefson to the Site containing hazardous
substances, but not constituting MSW or MSS, did not exceed the greater of (i) 0.002% ofthe total
volume of waste at the Site, or (i) 110 gallons of liquid materials or 200 pounds of solid materials.

140. The waiver set forth in Paragraph 139 shall not apply to any claim or cause ofaction
against any person meeting the above criteria if EPA has determined that the materials contributed
to the Site by such person contributed or could contribute significantly to the costs ofresponse
at the Site. The waiver set forth’in Paragraph 139 also shall not apply with respect to any
defense, claim, or cause of action that a Settling Defendant, a Settling Federal Agency or a
Settling De Minimis Federal Agency may have against any person if such person asserts a claim or
cause of action relating to the Site against any such Settling Defendant, Settling Federal Agency or

Settling De Minimis Federal Agency.

141. Waiver of Claims Against Settling De Minimis Defendants. Other Settling De
Minimis Parties, and Settling De Minimis Federal Agencies,

Subject to the reservations set forth in Paragraph 134 ofthis Consent Decree, upon the
entry of a non-appealable order judicially approving the Consent Decree, or upon the expiration of
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any time period for judicial review ofthis Consent Decree, Settling Defendants, Settling Federal
Agencies, and Settling De Minimis Federal Agencies agree to dismiss any previously-ﬁlea causes
of action and agree to waive all claims or causes of action that they may have for response costs
incurred and to be incurred by the United States and any Settling Defendant, including for
contribution, against any person that has entered into a final CERCLA §122(g) de minimis
settlement with EPA with respect to the Site as ofthe efféctive date ofthis Consent Decree. This
waiver of claims is conditioned upon: (a) the satisfactory performance by ea.ch person,
individually, tha‘; has entered into a final CERCLA §122(g) de minimis settlement with EPA of
that person's obligation; under the de minimis settlement, (b) as determined by EPA, the lack of
newly-obtained information that indicates that a person who is party to a de minimis settiement no
longer qualifies as a de minimis settlor.

142. Waiver of Claims Against Settling Municipalitics

a. Upon the éntry of a non-appealable order judicially approving the Consent Decree, or
upon the expiration of any time period for judicial review, Settling Defendants, Settling Federal
Agencies, and Settling De Minimis Federal Agencies agree to dismiss any previously-filed causes
of action and agree not to assert any new claims or causes of action that they may have for
response costs incurred and to be incurred by the United States and any Settling Defendant,
including for contribution, against any person where the person's liability with respect to the Site is
based solely on having arranged for disposal or treatment, or for transport for disposal or treatment,
ofhazardous substances at the Site, or having accepted for transport for disposal or treatment of
hazardous substances at the Site, if:

(1) any materials contributed by such person to the Site constituted Municipal Solid

Waste (MSW) or Municipal Sewage Sludge (MSS), and
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(2) any materials contributed by such person to the Site containing hazardous
substances, but not constituting MSW or MSS, did not exceed the greater of (i) 0.002% 'o.f the total
volume of waste at the Site, or (ii) 110 gallons of liquid materials or 200 pounds of solid materials;
and,

(3) any such person has entered into a final administrative settlement with EPA or
judicial settlement with the United Stafes pursuant to EPA's MSW Policy.

b. This waiver of claims is conditioned upon: (a) the satisfactor}; performance by each
person, individu.ally, that has entered into a final settlement pursuant to EPA's MSW Policy ofthat
person's obligations un‘der that settlement, (b) as determined by EPA, the lack of newly-obtained
information that indicates that a person who is party to an MSW Policy settlement no longer
qualifies as settlor under that Policy.

143. Excepf as provided in Paragraph 139 (Waiver of Claims Against De Micromis
Parties), Paragraph 141 (Waiver of Claims Against Settling De Minimis Defendants, Other Settling
De Minimis Parties, and Settling De Minimis Federal Agencies), and Paragraph 142 (Waiver of
Claims Against Settling Municipalities), nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person not a Party to this Consent Decree.
The preceding sentence shall not be construed to waive or nullify any rights that any person not a
signatory to this decree may have under applicable law. Except as provided i'n Paragraphs 139,
141, and 142, each of the Parties expressly reserves any and all rights (including, but not limited
to, any right to contribution), defenses, claims, demands, and causes of action which each Party
may have with respect to any matter, transaction, or occurrence relating in any way to the Site

against any person not a Party hereto.

-114-



144. The Parties agree, and by entering this Consent Decree this Court finds, that the
Settling Defendants, the Settling'Federal Agencies, and the Settling De Minimis Federal Agencies
are entitled, as ofthe effective date ofthis Consent Decree, to protection from contribution actions
or claims as provided by CERCLA Sectién 113(H)(2), 42 U.S.C. § 9613(f)(2), and Section 122
(2)(5), 42 U.S.C. § 9622(g)(5) (as applicable) for Matters Addressed as defined in Section IV
(Definitions) of'this Consent Decree.

145. Thg Settling Defendants agree that, with respect to any suit or claim for contribution
brought by them for ma_tters related to this Consent Decree, they will notify the United States in
writing no later than 60 days prior to the initiation of such suit or claim.

146. The Settling Defendants also agree that, with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree, they will ndtify in
writing the United States_within 10 days of service ofthe complaint on them. In addition, Settling
Defendants shall notify the United States within 10 days of service or receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from a court setting a case for trial.

147. In any subsequent administrative or judicial proceeding initiated by the United States
for injunctive relief, recovery of response costs, or other appropriate relief relating to the Site, or in
any subsequent administrative proceeding initiated by EPA, Settling Defendants, Settling Federal
Agencies and Settling De Minimis Federal Agencies shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by
the United States or by EPA in the subsequent proceeding were or should have been brought in the
instant case; provided, however, that nothing in this Paragraph affects the enforceability of the

covenants not to sue set forth in Section XXVII (Covenants by Plaintiff With Respect To Non-

De Minimis Parties).
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XXX1." ACCESS TO INFORMATION

148. Settling Defendants shall provide to EPA and the State, upon request, copies‘of all
documents and information within their possession or control or that oftheir contractors or agents
relating to activities at the Site or to the implementation of this Consent Decree, including, but not
limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or information related to the Work.
Settling Defendants shall also make available to EPA and the State, for purboses of investigation,
information gath.erings or testimony, their employees, agents, or representatives with knowledge of
relevant facts concemi;lg the performance ofthe Work.

149. a. Settling Defendants may assert business confidentiality claims covering part or all
of the documents or informati-on submitted to Plaintiffunder this Consent Decree to the extent
permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(¢e)(7), and
40 CFR. § 2.203_(bj. Documents or information determined to be confidential by EPA will be
afforded the protection specified in 40 C.F.R. Part 2, Subpart B. Ifno claim of confidentiality
accompanies documents or information when they are submitted to EPA and the State, or if EPA
has notified Settling Defendants that the documents or information are not confidential under the
standards of Section 104(e)(7) of CERCLA, the public may be given access to such documents or
information without further notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any other federal or state law
privilege or protection recognized by federal law. Ifthe Settling Defendants assert such a privilege

in lieu of providing documents, they shall provide the Plaintiff with the following: (1) the title of

the document, record, or information; (2) the date ofthe document, record, or information;
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(3) the name and title of the author ofthe document, record, or information; (4) the nan.1e and title
of each addressee and recipient; (5) a description ofthe contents ofthe document, record, or
information: and (6) the privilege asserted by Settling Defendants. However, no documents,
reports or other information created or generated pursuant to the requirements ofthe Consent
Decree shall be withheld on the grounds that they are privileged.

150. No claim of confidentiality shall be made with respect to any data, including, but not
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or engineering
data, or any other documents or information evidencing conditions at or around the Site.

XXXII. CERTIFICATION OF SETTILING DE MINIMIS DEFENDANTS

151. By signing this Consent Decree, each Se&ling De Minimis Defendant certifies,
individually, that, to the best ofits knowledge and belief; it has:

a. conducted a thorough, comprehensive, good-faith search for documents, and has
fulty and accurately aisclosed to EPA, all information currently in its possession, or in the
possession of its officers, directors, employees, contractors or agents, which relatesln any way to
the ownership, operation, or control ofthe Site, or to the ownership, possession, generation,
treatment, transportation, storage or disposal of a hazardous substance, pollutant, or contaminant at
or in connection with the Site;

b. not altered, mutilated, discarded, destroyed or otherwise disposed of any records,
documents, or other information relating to its potential liability regérding the Site after
notification of potential liability or the filing ofa suit against it regarding the Site; and

c. fully complied with any and all EPA requests for information regarding the Site

pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e).
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d. fully complied with any and all information disclosure and production
obligations imposed upon or assumed by participants in the Court-Authorized ADR Allocation
Process.

XXXIII. RETENTION OF RECORDS

152. Until 10 years after the Settling Non-De Minimis Defendants’ receipt of EPA’s
notification pursuant to Paragraph 57.b. of Section XVI. (Certification of Cqmpletion of the
Work), each Sett!ing Non-De Minimis Defendant shall preserve and retain, at a location(s) to be
determined by the Settling Non-De Minimis Defendants within 6 months of the effective date of
this Consent Decree, one copy of all records and documents now in its possession or control or
which come into its possession or control that relate in ‘any manner to the performance ofthe Work
or liability of any person for response actions conducted and to be conducted at the Site, regardless
of any corporate retention policy to the contrary. Until 10 years after the Settling Non-De Minimis
Defendants' receipt o&“EPA's notification pufsuant to Paragraph 57.b. of Section XVI (Certification
of Completion ofthe Work), Settling Non-De Minimis Defendants shall also instruct their
contractors and agents to preserve one copy ofall documents, records, and information of whatever
kind, nature or description relating to the performance ofthe Work.

153. Until Settling De Minimis Defendants' receipt of EPA's notification pursuant to
Paragraph 56.b. of Section XVI. (Certification of Completion ofthe Remedial Action), each
Settling De Minimis Defendant shall preserve and retain, at a location(s) to be determined by the
Settling De Minimis Defendants within 6 months ofthe effective date of this Consent Decree, one
copy ofall records and documents now in its possession or control or which come into its

possession or control that relate in any manner to the liability of any person for response actions
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conducted and to be conducted at the Site, regardless of any corporate retention policy to the
contrary. |

154. At the conclusion ofthe applicable document retention period, Settling Defendants
shall notify the United States and the State at least 90 days prior to the destruction of any such
records or documents, and, upon request by the United States or the State, Settling Defendants
shall deliver any such records or documents to EPA or thé State. The Settling Defendants may
assert that certain documents, records and other information are privileged @der the attorney-
client privilege (;r,any other federal or state law privilege or protection recognized by federal law.
Ifthe Settling Defendal;ts assert such a privilege or protection, they shall provide the Plaintiff with
the following: (1) the title ofthe document, record, orninformation; (2) the date ofthe document,
record, or information; (3) the name and title of the author ofthe document, record, or information;
(4) the name and title of each addressee and recipient; (5) adescription ofthe subject of the
document, record, of information; and (6) the privilege asserted by Settling Defendants. However,
no documents, reports or other information created or generated pursuant to the requirements of the |
Consent Decree shall be withheld on the grounds that they are privileged.

155. Each Settling Non-De Minimis Defendant hereby certifies individually that, to the
best of its knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded,
destroyed or otherwise disposed of any records, documents or other information relating to its
potential liability regarding the Site since notification of potential liability by the United States or
the State or the filing of suit against it regarding the Site, that it has fully complied with any and

all EPA requests for information pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C.
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§§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927, and that it has ful!y
complied with any and all information disclosure and production obligations imposed upon or
assumed by participants in the Court-Authorized ADR Allocation Process.

156. The United States acknowledges that each Settling Federal Agency and each Settling
De Minimis Federal Agency (1) is subject to all applicable Federal record retention laws,
regulations, and policies; and (2) has ceﬁiﬁed that it has fully complied with any and all EPA
requests for information pursuant to Section 104(c) and 122(c) of CERCLA, 42. U.S.C. §§ 9604(e)
and 9622(e); and Sectio_n 3007 of RCRA, 42 US.C. § 6927.

XXXIV. NOTICES AND SUBMISSIONS

157. Whenever, under the terms of'this Conseﬁf Decree, written notice is required to be
given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notic;e ofa change to the othér Parties in writing. For purposes of complying with
their collective obligations under this Section, Settling Defendants may act 01: respo;ld through an
authorized representative. All notices and submissions shall be considered effective upon receipt,
unless otherwise provided. Written notice as specified herein shall constitute complete satisfaction
of any written notice requirement ofthe Consent Decree with respect to the United States, EPA,
the Settling Federal Agencies, the Settling De Minimis Federal Agencies, the State, and the
Settling Generator/Transporter Defendants, respectively. Notice to any Settling Owner/Operator
Defendant or to any Settling De Minimis Defendant shall be sent to the person designated as the
appropriate Agent Authorized to Accept Service on that Party's signature page to this Consent

Decree.
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As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Ben Franklin Station

Washington, D.C. 20044

Re: DJ# 90-11-3-1620

and

Chief, Environmental Defense Section

U.S. Department of Justice

Environment and Natural Resources Division
P.O. Box 23986"

Washington, D.C. 20026-3986

Re: DJ# 90-11-6-128

AstoEPA;

William E. Muno

Director, Superfund Division

United States- Environmental Protection Agency
Region V

77 W. Jackson

Chicago, IL 60604

and

Scott Hanson

EPA Project Coordinator

United States Environmental Protection Agency
Region V, C-14]

77 W. Jackson Blvd.

Chicago, IL 60604

and

Sherry L. Estes
Associate Regional Counsel
United States Environmental Protection Agency
Region V, C-14]
77 W. Jackson
Chicago, IL 60604
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As to the Settling Generator/Transporter Defendants:

Benny Baker

Settling Generator/Transporter Defendants'
Project Coordinator

The Dow Chemical Company

2020 Willard H. Dow Center

Midland, MI 48674

(517) 636-0787 (phone)

(517) 636-1364 (telefax)

E-mail: bbaker@dow.com

Michael J. O'Callaghan

Skinner Landfill Work Group
Shumaker, Loop & Kendrick, LLP
41 S. High Street, Suite 2210
Columbus, OH 43215
(614)463-9441 (phone)

(614) 436-1108 (telefax)

Charles Terwilliger, Jr.
Skinner Landfill Work Group
Glenn Springs Holdings, Inc.
2480 Fortune Drive, Suite 300
Lexington, KY 40509

(606) 543-2177 (phone)

(606) 543-2171 (telefax)

XXXV. EFFECTIVE DATE

158. The effective date of this Consent Decree shall be the date upon which this Consent

Decree is entered by the Court, except as otherwise provided herein.

XXXVI. RETENTION OF JURISDICTION

159. This Court retains jurisdiction over both the subject matter ofthis Consent Decree

and the Parties for the duration of the performance ofthe terms and provisions of this Consent
Decree for the purpose of enabling any ofthe Parties to apply to the Court at any time for such

further order, direction, and relief as may be necessary or appropriate for the construction or
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modification of this Consent Decree, or to effectuate or enforce compliance with its tern;s, or to
resolve disputes in accordance with Section XXV. (Dispute Resolution) hereof.
XXXVII. APPENDICES

160. The following appendices are attached to and incorporated into this Consent Decree:

"Appendix A" is the ROD.

"Appendix B" is the Remedial Design.

"Appendix B-1" is the drawing ofthe Site indicating the Points of Compliance.

"Appendi.x. B-2"-are the Revised Modified Trigger Levels.

"Appendix B-3" is the Remedial Design SOW.

"Appendix C-1" is the legal description of the Site.

"Appendix C-2" is the map of the Site.

"Appendix C-3" is the model easement related to the requirements in Paragraphs 27. and 28.
of this Consent Decrée.

"Appendix D" is the complete list ofthe Settling Generator/Transporter Defendants.

"Appendix E" is the complete list ofthe Settling Owner/Operator Defendants, and includes
the spouse ofthe Settling Owner/Operator Defendant, who is executing this Consent Decree only
for the purposes ofthe waiver of his dower rights in the Site.

"Appendix F" is the complete list of Settling Federal Agencies and Settling De Minimis
Federal Agencies. Column A ofthis Appendix designates the amouht that each Agency will pay to
the Skinner Landfill Special Account; Cblumn B ofthis Appendix designates the amount that each
Settling De Minimis Federal Agency will pay to the Plaintiffs' Group.

"Appendix G" is the complete list of Settling De Minimis Defendants. Column A of this

Appendix designates the amount that each Settling De Minimis Defendant Agency will pay to
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the Skinner Landfill Special Account; Column B ofthis Appendix designates the amount _that
each Settling De Minimis Defendant will pay to the Plaintiffs' Group.

"Appendix H" is the 1999 Contingencies Cost Estimate.

XXXIIL. COMMUNITY RELATIONS

161. Settling Generator/Transporter and Settling Owner/Operator Defendants shall propose
to EPA their participat_ion in the community relations plan to be developed by EPA. EPA will
determine the appropriate role for the Settling Generator/Transporter and Settling Owner/Operator
Defendants under the Plan. Settling Generator/ Transporter and Settling Owner/Operator
Defendants shall also cooperate with EPA and the State in providing information regarding the
Work to the public. As requested by EPA, Settling Generator/Transporter and Settling
Owner/Operator Defendants shall participate in the preparation of such information for
dissemination to the public and in.public meetings which may be held or'sponsored by EPA or the
State to explain activ}ties at or relating to the Site.

XXXIX. MODIFICATION

162. Schedules specified in this Consent Decree for completion of the Work may be
modified by agreement of EPA and the Settling Defendants. All such modifications shall be made
in writing.

163. Except as provided in Paragraph 15 ("Modification of the Remedial Design or Related
Work Plans"), no material modifications shall be made to the Remedial Design without written
notification to and written approval ofthe United States, Settling Defendants, and the Court. Prior
to providing its approval to any modification, the United States will provide the State with a
reasonable opportunity to review and comment on the proposed modification. Modifications to the

Remedial Design that do not materially alter that document may be made by written agreement
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between EPA, after providing the State with a reasonable opportunity to review and comment on
_the proposed modification, and the Settling Generator/Transporter Defendants.

164. Nothing in this Decree shall be deemed to alter the Court's power to enforce, supervise
or approve modifications to this Consent Decree.

XL. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

165. This Consent Decree shall be lodged with thé Court for a period ofnot less than thirty
(30) days for public notice and comment in accordance with Section 122(d)(-2) of CERCLA,
42US.C. § 9622-(,d)(2Vand 28 C.F.R. § 50.7. The United States reserves the right to withdraw or
withhold its consent if tIle comments regarding the Consent Decree disclose facts or considerations
which indicate that the Consent Decree is inappropriaté; improper, or inadequate. Settling
Defendants consent to the entry of this Consent Decree, as lodged, without further notice.

166. If for any reason the Court should decline to approve this Consent Decree in the form
presented, this agreefhent is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

XLI. SIGNATORIES/SERVICE

167. Each undersigned representative of a party to this Consent Decree certifies that he or
she is fully authorized to enter into the terms and conditions of this Consent Decree and to execute
and legally bind such Party to this document.

168. Each Settling Defendant hereby agrees not to oppose entry of this Consent Decree by
this Court or to challenge any provision of this Consent Decree unless the United States has notified
the Settling Defendants in Qﬂting that it no longer supports entry ofthe Consent Decree.

169. Each Settling Defendant shall identify, on the attached signature page, the name,

address and telephone number of an agent who is authorized to accept service of process by mail on
-125-



behalf of that Party with respect to all matters arising under or relating to this Consent Def:ree.
Settling Defendants hereby agree to accept service in that manner and to waive the formal service
requirements set forth in Rule 4 ofthe Federal Rules of Civil Procedure and any applicable local
rules of this Court, including, but not limited to, service of a summons.
XLH. FINAL JUDGMENT
170. Upon approval and entry of this Consent Decree by the Court, Fhis Consent Decree
shall constitute a final judgment between and among the United States and the Settling Defendants.

The Court finds that there is no just reason for delay and therefore enters this judgment as a final

judgment under Fed. R.Civ. P. 54.

SO ORDERED THIS DAY OF

United States District Judge

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Upnj

es.v,
Elsa Skinner Morgan, et al,, relating to the Skinner Landfill Superfund Site.

FOR THE UNITED STATES OF AMERICA
Date: , A 7o /(/ M

Lo*s J. Shiffer/"

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530
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By:

Elliot M. Rockier

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

Thomas A. Lorenzen )

Environmental Defense Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 23986
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,
Elsa Skinner Morgan, et ai, relating to the Skinner Landfill Superfund Site.

FOR

Date: Name:

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name:

Title:

Address:

Tel. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v, Elsa Skipner Morgan, et al., relating to
the Skinner Landfill Superfund Site.

Signed and acknowledged in the presence of:
(Witnesses as to the signatures of both Elsa Skinner-Morgan
and David Morgan).

Sign here

Elsa Skinner-Morgan
Print here

Sign here

David Morgan
Print here : -

STATE OF OHIO )
) SS.
COUNTY OF BUTLER )

The foregoing instrument was acknowledged before me this day of. ., 1999,
by Elsa Skinner-Morgan, and David Morgan, wife and husband.

Notary Public

[SEAL]

My Commission Expires:

Agent Authorized to Accept Service on Behalf of Above-signed
Party: -

Name:

Title:

Address:

Tel. Number:
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APPENDIX D

SETTLING GENERATOR/TRANSPORTER DEFENDANTS

Anchor Hocking Corporation
Chemical Leaman

The Dow Chemical Company
Ford Motor Company'
Formica Corporation
Henkel Corporatio;1 -

GE Aircraft Engines

General Motors Corporation
King Wrecking Company, Inc.
King Container Services, Inc.
Monsanto Company

Oxy USA Inc.

Velsicol Chemical Corporation

1

-141J-



APPENDIX F-

Amounts to_be Paid by Settling Federal Agencies and

PARTY
Settling Federal Agencies
United States Defense Logistics Agency

United States General Services Administration

Settling-_De Minimis Federal Agencies
United States Department of the Army
United States Air Force
United States Information Agency

United States Postal Service

ttling De Minimis Federal Agencics

SHARE
$602,559.12

A
$2,158.16

$43,155 .43
$11,865.98
$25,356 .46

B
$137.76

$2,754.60
$757.40
$1,618.50



Skinner Landfill - Appendix G
List of Settling De Minimis Parties

COLUMN A

$1,880
$10,790.82
$2,158.16
$6066.40
$1,880
$5191.48
$81,179.64
$3,188

APPENDIX G
DE MINIMIS PARTIES
TOTAL

1) AMF fbv its alleged indemnitor) $2,000
2) American Premier Underwriters, Ing, $11,479.60
3) American Standard. Inc. ffor Steglcraft) $2,295.92
4) Andrew Jergens Corp. $6,453.62
5) Avon Products $2,000
6) B.E. Goodrich Company $5,735.62
7)BEI . $81,179.64
8) BE_Amoco - $3,188
9) BP Exploration & Qil Inc. $5,627.09

10) Baver Corporation ffor itself and Mobav) 5100,000

ID Borden Chemical, Ing. $2,000
12) Borden, Inc. $2,000
13) Butler County $2,000
14) CM. Paula Company $22,959.19
15) Champion International Corporation  $2,000
16) Ciba Specialty Chemicals Corporation  $90,000
the c r-in-interest of Ciba-Geiev rati
for purposes of this matter umption.
with the approval of Novartis Corporation)
17) Cincinnati Enquirer $159378.53
18) Cincinnati Gas & Electric $2,295.92
19)CityofFairfield $2,000

20) City of Montgomery $7,689.24
21) City of Reading $2,000
22)CitvofSilverton $3,911.41
23) Conselidated Rail $2,000
24) Cvtec Industries. Inc. $2,000
25) E.L_duPont deNemours and Company ~ $90,000

ffor itself. Remington Arms Corporation
and Conoco Inc.)
26) Elf Atochem North America, Inc.
for itself. M & T .Cl ical
d their predecessors in ipterest
27) Georgia Pacific " $2073909.77
28) Globe Valve Division

$2,000
29) Hilton-Davis Company $2,000

$100,000

$5,289.46
$100,000
$1,880
$1,880
$1,880
$21,581.63
$1,880
$90,000

n

$149,815.81
$2,158.16
$1,880
$7,227.88
$1,880
$3,676.72
$1,880
$1,880
$90,000

$100,000

$207309.77
$1,880
$1,880

COLUMN B

$120
$688.77
$137.75
$387.21
$120
$344.13
0

0
$337.62
0

$120
$120
$120
§1377.55
$120

0

$9,562.72
$137.75
$120
$461.35
$120
$234.68
$120
$120

0

$120
$120



Skinner Landfill - Appendix G
List of Settling De Minimis Parties

IQTAL  COLUMNA

30) Honeywell International Inc, $100,000 $100,000

a suc i oration

als i hemical Corporation
3D J&I Distributing Co fd/b/a Watson's)  $6,612.25 $6,215.51
32) Johnston Coca-Cola Bottling Group, Inc, $17,674.40 $16,613.93
33) Marathon Oil Company $2,000 $1,880
34) Masonite $159,225.53 $159,225.53
35) Mecco. Ing. - $7,163.27 $6,733.47
36) Merrell Pharmaceuticals Inc, $100,000 $100,000
37) Morton International. Inc. $12,673.47 $11,913.06
38) MVYM $11,512 $11,512
39) Newberrv Construction Company $33,161.42  $31,171.73
40) Occidental Chemical Corporation $2.,000 $1,880

successor to Diamond Shamrock Chemicals

rly Diamo hamrock ration
41) PPG $95.,000 $95,000
42) Procter & Gamble $44.991.66 $42,292.16
43) Queen City Barrel $2,000 $1,880
44) Ralcorp Holdings, Inc. - $135,843.58 $135,843.58
45) Rohm and Haas Company - $100,000 . $100,000
46) Rumpke Sanit andfill. Inc. $10,327.46  $9,707.81
47) Shell Oil Company $2,000 $1,880
48) Sun Qil Company $2,000 $1,880
49) Texaco, Inc, $2,000 $1,880
50) Tyco International ("U.S.). Inc. $2,000 $1,880
- (Tor_itselfand Ludlow Corporation)

51) Union Carbide Corporation $90,000 $90,000
52) United Waste Water Services, Inc. $2,000 $1,880
53)VillaceofGlendale $3,685.99 $3,464.83

COLUMNDB

$396.73
$1,060.46
$120

0

$429.79

0

$760.40

0
$1,989.68
$120

0
$2,699.50
$120

0

0

$619.64
§120
$120
$120
$120

0
$120
$221.15



APPENDIX H

SKINNER LANDFILL SUPERFUND SITE - LIST OF REMEDIAL CONTINGENCIES

Remedial Contingency Associated With:

1999 Estimated Cost of
Remedial Contingent

1. Treatment and disposal of Contaminated Site Groundwater
Organic chemicals

- Capital cost $279,153
- 0 & M "and disposal cost $2,066,172
2. Treatment and disposal of Contaminated Site Groundwater
Inorganic chemicals
- Capital cost $129,000
- 0 & M and disposal cost $2,000,000
3. Diversion of upgradient groundwater flow $412,674
4. Response actions outside the scope ofthe ROD that $0

Settling Generator/Transporter Defendants agree to implement
as a result of the 5-year review

Total

$4,886,999




